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MUSIC LICENSING PART ONE: 
LEGISLATION IN THE 112TH CONGRESS 


WEDNESDAY, NOVEMBER 28, 2012 

House of Representatives, 

Subcommittee on Intellectual Property, 

Competition, and the Internet, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 11:30 a.m., in room 
2141, Rayburn House Office Building, the Honorable Bob Goodlatte 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Goodlatte, Smith, Sensenbrenner, 
Coble, Chabot, Issa, Jordan, Chaffetz, (jriffin, Amodei, Watt, Con- 
yers, Berman, Chu, Deutch, Sanchez, Nadler, Lofgren, Jackson 
Lee, and Johnson. 

Staff Present: (Majority) David Whitney, Counsel; Olivia Lee, 
Clerk; and (Minority) Stephanie Moore, Subcommittee Chief Coun- 
sel. 

Mr. Goodlatte. Good morning. This hearing of the Sub- 
committee on Intellectual Property, Competition, and the Internet 
on the Internet Radio Freedom Act will come to order. The title of 
today’s hearing is “Music Licensing Part One: Legislation in the 
112th Congress.” The focus of the discussion today will be legisla- 
tion introduced by Congressman Jason Chaffetz, H.R. 6480, the 
“Internet Radio Freedom Act.” Today’s hearing is the first in what 
I hope will be a series of hearings examining the nuances of music 
licensing. The Merriam-Webster Dictionary defines the word “sys- 
tem” in a number of ways. 

One of those is a harmonious arrangement or pattern. I’m not 
sure that definition is the one most suitable to describe the accu- 
mulation of laws and customs that govern the music licensing ap- 
paratus in the United States today. The complexity of our music 
licensing system is a result of a number of sometimes independent 
but often interdependent factors. For instance, there are distinc- 
tions that are based on one, the type of work, whether the work 
is a musical competition or sound recording; two, the type of right 
someone wishes to license, whether they want to distribute, repro- 
duce or publicly perform the work; and even three, the type of tech- 
nology they plan to use, whether they want to publicly perform the 
work by means of an analog radio or Internet radio broadcast. To 
be sure, there is often a need for fine distinctions in a subject area 
as complex and far reaching as copyright law. 

( 1 ) 
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And much of our work in this area is frequently devoted to exam- 
ining how best to calibrate the law to ensure it achieves the right 
balance in a particular area. But from time to time, we need to 
step back from the pieces and look at how they fit into the whole. 
Music licensing is an area where it would benefit us to take a 
broader look. To their credit, under the leadership of Chairman 
Sensenbrenner, Conyers and Smith, this Committee began the 
process of seeking to modernize and bring some order to aspects of 
our music licensing system that have been slow to adapt. Indeed, 
four laws that originated in the Subcommittee that relate prin- 
cipally to or profoundly affect aspects of our music licensing system 
were enacted during the last decade. And the Committee and the 
Subcommittee devoted considerable effort to attempt to both re- 
solve the longstanding debate over whether the United States 
should recognize a full performance right in sound recordings and 
modernize provisions in the Copyright Act that relate to the collec- 
tive licensing of musical works. 

But there are many interconnected issues that have been raised 
by stakeholders on all sides that the Subcommittee needs to begin 
to carefully review and consider. These include the following: First, 
Representative Chaffetz and webcasters have raised the issues of 
rate standard parity in the sound recording compulsory license, 
section 114, and reform the adjudicatory and rate-setting processes. 

Second, sound recording stakeholders have raised the issue of ap- 
plying the sound recording statutory license to terrestrial radio sta- 
tions. This Committee reported a bill on that issue in 2009. 

Third, music publishers and webcasters have raised the issue of 
the rate standard in the musical work statutory license, section 
115, and suggested a need for parity of that standard across li- 
censes. They have also raised the issue of reforming the musical 
works license, especially as it applies to use by digital services di- 
rectly. 

Fourth, performing rights organizations that represent song- 
writers and publishers, such as ASCAP, have asked the Committee 
to examine broadly issues of music licensing, including current de- 
cisions by the rate court in New York and the continued utility of 
the consent decree. 

Fifth, some broadcasters have suggested that performing rights 
organizations that currently operate in the free market, such as 
SESAC, should be bound by a consent decree or legislation in a 
manner similar to that which binds their competitors, ASCAP and 
BMI. 

All of these issues need to be carefully examined as they all af- 
fect both the incentive to create new works for consumers to enjoy 
and innovation in the music and Internet industries. However, 
today we focus our attention on the Internet Radio Freedom Act. 
This legislation seeks to harmonize the rate-setting standard 
among Internet radio broadcasters and satellite and cable radio 
broadcasters by changing the rate-setting standard from the willing 
buyer/willing seller standard to a modified 801(b) standard, similar 
to what cable and satellite radio broadcasters currently operate 
under. It is worth noting that this legislation does not attempt to 
address the question of whether terrestrial radio should pay per- 
formance royalties. 
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In addition to harmonizing the rate standard, H.R. 6480 also con- 
tains numerous other provisions amending the procedures gov- 
erning the music licensing, including changing the method by 
which copyright royalty judges are chosen. I am open to the idea 
of harmonizing the rate-setting standard to create more parity 
across music delivery platforms, but I many also concerned about 
ensuring that those who create and perform music are fairly com- 
pensated for their creative works. I hope today we will have a pro- 
ductive conversation about the issues, including; one, whether we 
should harmonize the rate standard at all; two, if so, whether the 
801(b) standard, the willing buyer/willing seller standard, or some- 
thing in between is the right balance; and three, how adjusting the 
standard would affect innovation in the Internet radio market and 
compensation for artists in the long term. 

The need to protect intellectual property and the imperative to 
foster innovation are not mutually exclusive goals. We can and will 
promote both interests going forward. When we succeed, hopefully 
more of us will also agree that the copyright law, in general, and 
the music licensing system in particular, resemble that harmonious 
arrangement or pattern defined in Merriam-Webster’s Dictionary. 

I look forward to hearing the testimony of all of our expert wit- 
nesses today. And before we proceed to swear them in, I want to 
acknowledge and thank several members of our Committee for 
their service on this Subcommittee since they are leaving the Con- 
gress. And I don’t see any of them with me here today, so maybe 
they’ve already left. But I still think it is worth noting their con- 
tribution to this Subcommittee. 

And I first want to mention Representative Howard Berman, 
next Representative Dan Lungren, Representative Mike Pence, 
Representative Ben Quayle and Representative Sandy Adams. And 
in their absence, let’s give them all a round of applause for their 
service to this great Subcommittee. 

[The bill, H.R. 6480, follows:] 
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112th congress 
2d Session 


H. R. 6480 


To adopt, fair standards and procedures by wbieh determinations of Copjmigbt 
Royalty Judges are made with respect to webcasting, and for other puiposes. 


IN THE HOUSE OF KEPKESENTATIVES 

September 21, 2012 

Mr. Chat’petz (for himself, Mr. l’OL.i3, Mr. I3S.A, and Ms. ZOE Lopgken of 
Oalifornia) infrodnced the follomiig bill; which was referred to the Com- 
mittee on the Judiciary 


A BILL 

To adopt fair standards and procedures by which determina- 
tions of CopjR’ig'ht Royalty Judg'es are made with respect 
to webcasting, and for other pni-poses. 

1 Be ft emacted Inj the Senate and Home of Representa- 

2 tives of the Urdted States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Internet Radio Fair- 

5 ness Act of 201 2”. 

6 SEC. 2. APPOINTMENT OF COPYRIGHT ROYALTY JUDGES 

7 AND QUALIFICATIONS. 

8 Chapter 8 of title 17, United States Code, is amend- 


9 ed- 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 


25 


2 

(1) in section 801(a) — 

(A) in the first sentence, by striking “Li- 
brarian of Congress” and inserting- “President 
of the United States, by and with the adUce 
and consent of the Senate,”; and 

(B) by striking the second sentence; and 

(2) in section 802 — 

(A) in subsection (a)(1), by striking 
“Each” and all that follows thi-ough “econom- 
ies.” and inserting the following: “Each Copy- 
right Eoyalty Judge shall be an attorney who 
has not fewer than 10 years of legal ox}ierionco 
and has significant experience in adjudicating 
arbitrations or court, trials. The Chief Cop>wight 
Koyalty Judge shall have not fewer than 7 
years of experienee in adjudicating court trials 
in civil cases.”; and 

(B) in subsection (d) — 

(i) in paragraph (1), in the first sen- 
tence, by striking “Tjibrarian” and all that 
follow’s through “section.” and inserting 
“Presideid of the United States shall act 
expeditiously to fill the vacancy.”; and 

(ii) in paragraph (2), by striking “Tn- 
brarian of Congress” and inserting “Presi- 


•HR B480 IH 
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1 dent of the United States, by and wdth the 

2 advise and consent of the Senate,”. 

3 SEC. 3. COMPUTATION OF ROYALTY FEES FOR INTERNET 

4 RADIO SERVICES OFFERING DIGITAL PER- 

5 FORMANCES OF SOUND RECORDINGS AND 

6 REPORTING OBLIGATIONS. 

7 (a.) Standard for Determining Bates and 

8 Terms; Burden op Proof. — 

9 (1) Ephemeral recordings. — Section 112(e) 

10 of title 17, United States Code, is amended — 

11 (A) in paragraph (3), by striking the sec- 

12 ond sentence and inserting the follmring: “Such 

13 I'ates may include a miuiinuin annual fee for 

14 each tj^ie of seiriee offered by the transmitting 

15 organization.”; 

16 (13) in paragraph (4), by striking “Such 

17 rates shall” and all that follows through “par-a- 

18 graphs (2) and (3).” and inserting the fol- 

19 lowing: “In establishing' rates and terms under 

20 this paragTaph, the CopjTight Royalty Judges 

21 shall apply the objectives set forth in section 

22 801(b)(1), in accordance with subparagraphs 

23 (C) and (D) of section 114(f)(1). In any pro- 

24 ceeding under this paragTaph, the burden of 

25 proof shall be on the copwight owmers of sound 


•HR «480 IH 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


22 


23 

24 

25 


4 

recordings to establish that the fees and terms 
that they seek satisfy the requirements of this 
paragraph, and do not exceed the fees to which 
most copyright owners and users would agree 
under competitive market circumstances. To the 
extent the Copjright Royalty Judges consider 
marketplace benchmarks to be relevant, they 
shall limit those benchmarks to benchmarks re- 
flecting the rates and terms that have been 
agreed under competitive market circumstances 
by most copjright users.”; and 

((1) in paragraph (5), hy striking “in lion 
of any” and all that follows and inserting the 
following: “and be binding upon the parties to 
any such agreements in lieu of any determina- 
tion by the Copjwight Knyalfy Judges.”. 

(2) Digit aij sound reoordixo pekporm- 
ANCES. — Section 1 1 4(f) of title 1 7, United States 
Code, is amended — 

(A) in paragraph (1) — 

(i) in subparagraph (A) — 

(T) in the first sentence — 

(aa) by striking “subscrip- 
tion transmissions by preexisting 
subscription sendees and traiis- 


•HH 6480 IH 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


5 

missions by preexistiiig satellite 
digital audio radio”; and 

(bb) by striking except in 
tlie case of a different transi- 
tiorml period piwlded under sec- 
tion 6(b)(3) of the Copyright 
Royalty and Distribution Reform 
Act of 2004,”; and 
(11) by striking “Such tenns and 
rates” and all that follows and insert- 
ing the following: “Such teiins and 
rates shall distinguish among the dif- 
ferent types of digital audio trans- 
mission sendees then in operation and 
may take into account the different 
characteristics of such sendees, and 
may include a minimum annual fee of 
not more than $500 for each provider 
of services that is subject to such 
rates and terms, w'hich may be the 
only minimum fee for such provider 
and may be assessed only once annu- 
ally to that provider. Any copyright 
owmers of sound recordings or any en- 
tities performing sound recordings af- 


•HR 6480 IH 



9 


1 

6 

fected by this paragi’aph may submit 

2 

to the Cop;vTi^^ht Koyalty Judges for 

3 

consideration in such rate-setting pro- 

4 

ceeding's licenses covering such non- 

5 

interaetive sound recording perform- 

6 

ances. The parties to each proceeding 

7 

shall bear their ovti costs.”; 

8 

(ii) in subparagraph (B) — 

9 

(I) in the first sentence — 

10 

(aa) by striking “paragraph 

11 

(3)” and inserting “paragraph 

12 

(2)”; .and 

13 

(bb) by stnking a transi- 

14 

tional period pnndded under sec- 

15 

tion 6(b)(3) of the Copyright 

16 

Royalty and Distribution Reform 

17 

Act of 2004,”; and 

18 

(TT) by striking the second sen- 

19 

tence and inserting the following: “In 

20 

establishing rates and terms under 

2! 

this paragi-aph, the Copwight Royalty 

22 

Judges shall apply the objectives set 

23 

forth in section 801(b)(1) and may 

24 

also consider the rates and terms for 

25 

noninteractive digital audio trans- 


•HR 6480 IH 
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! 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


7 

mission ser-vices under voluntary li- 
cense agreements described in sub- 
paragraph (A) that Avere entered into 
under competitive market cir- 
cumstances. In any proceeding under 
this subsection, the burden of proof 
shall be on the copjanght orvners of 
sound recordings to establish that the 
fees and terms that they seek satisfy 
the requirements of this subsection, 
and do not exceed the fees to rvliich 
most copyright OAvners and users 
would agree under competitive market 
circumstances . ’ ' ; 

(iii) by redesignating subparagraph 
(C) as subparagraph (E); 

(iv) by' inserting after subpai’agi'aph 
(B) the ff)llowiiig; 

“(C)(i) In cunstiming the objectives set 
forth in section 801(b)(1), the Copyright Roy- 
alty Judges shall take into consideration — 

“(T) the public/s interest in both the 
creation of new sound recordings of musi- 
cal Avorks and in fostering online and other 


•HR 8480 IH 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 


22 

23 

24 

25 


8 

digital per-fotTnaiices of sound recordings; 
and 

“(IT) the income ueeessaiy to provide 
a reasonable return on all relevant invest- 
ments, including investments in prior peri- 
ods for which returns have not been 
earned. 

“(ii) To the extent the Ooppught Royalty 
Judges consider marketplace benchmarks to be 
relevant, the Copju'ig'ht Royalty Judges shall 
limit those benchmarks to benehinarks reflect- 
ing the rates and terms that have been agreed 
under competitive maihet cii'cumstauces by 
most copyright users. 

“(D) In applying the objectives set forth in 
section 801(b)(1), the Copwight Royalty 
Judges — 

“(i) shall not disfavor percentage of 
revenue-based fees; 

“(ii) shall establish license fee struc- 
tures that foster competition among the 
licensors of sound recording performances 
and between sound recording performances 
and other programming, including per-use 
or per-program fees, or percentage of rev- 


.HH 6480 IH 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


9 

enue ot- other fees that include ca,rve-oiits 
on a pro-rata basis for sound reooi'dings 
the performance of which have been li- 
censed either directty with the copjTight 
ovmer or at the source, or for which a li- 
cense is not necessary; 

“(hi) shall give full consideration for 
the value of any promotional benefit or 
other non-inoiietary benefit confeiaed on 
the copjTight ovaier by the performance; 

“(iv) shall give full consideration to 
the eontrilmtioiis made by the digital audio 
transmission service to the content and 
value of its pi’ogramming; and 

“(v) shall not take into account either 
the rates and tenns provided in licenses for 
interactive services or the detemiinations 
rendered by the Copyright Koyalty Judges 
prior to the enactmeut of the Internet 
Radio Fairness Act of 2012.”; and 

(v) by amending subparagi’aph (E), as 
so redesignated, to read as follo’ws: 

“(E) The procedures under subparagraph 
(xA) may also he initiated pursuant to a petition 
filed by any cop^uight owners of sound record- 


•HR B480 IH 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


10 

itigs, or any entity performing soinid recordings 
affected by this paragraph, indicating that a 
new tjyie of digitai audio transmission sendee 
engaged in the public performance of sound re- 
cordings is or is aJaont to become operational, 
for the purpose of determining reasonable terms 
and rates of royalty payments udth respect to 
such new tj'pe of transmission sendee for the 
period beginning with the inception of such new 
type of sendee and ending on the date on which 
the royalty rates and tenns for tlie most com- 
parable digital audio transnussion sendees most 
recently determined under subparagraph (A) 
and chapter 8 exiiire, or such other period as 
the parties may agree.”; 

(13) by striking paragi-apli (2); 

(C) by redesignating paragraphs (3), (4), 
and (5) as paragra])hs (2), (3), and (4), respec- 
tively; and 

(D) in paragraph (2), as so redesigaiated — 

(i) by inserting “or their anthorized 
rejjresentatives” after “owners of sound re- 
cordings”; and 

(ii) by striking “in lien of any” and 
all that follows and inserting the following: 


•HR 6480 IH 
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3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
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“a,Tid be binding upon the parties to any 
such agTeements in lieu of any determina- 
tion by the Copju’ig’ht Koyalty Judges.”. 

(3) Definition. — Section 114(.j) of title 17, 
United States Code, is amended — 

(A) by redesignating paragraphs (4) 
through (15) as paragraphs (5) through (16), 
respectively; and 

(11) by inserting after paragraph (3) the 
follovdng: 

“(4) ‘Competitive market circumstances’ are 
cireTimstaneos in whieh a licensee enters into a li- 
cense for the nonintei'active performance of sound 
recordings with a licensor that does not possess mar- 
ket power resulting from the aggregation of copy- 
rights, either by a licensing collective or individual 
copyright owne rs. ” . 

(b) PREOEDItNTIAL VaLFE OF SETTLEMENTS. Sec- 

tion 114(f)(4) of title 17, United States Code, as so redes- 
ignated bj- subsection (a,) (2), is amended — 

(1) in subparagraph (B), by strilcing the second 
sentence; 


23 (2) by striking subparagraphs (C) and (F); 

24 (3) by redesignating subparagraphs (D) and 

25 (E) as subparagraphs (C) and (D). respectively; and 
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12 

1 (4) by adding at the end the following: 

2 “(J-) rates and terms of any settle- 

3 merits made prirsnarit to the amendments made 

4 by the Webcaster Settlement Act of 2009 (Pub- 

5 lie Law 111-36; 123 Stat. 1926) that were to 

6 expire before December 31, 2015, shall be ex- 

7 tended through December 31, 2015, according 

8 to the rates and terms applicable to 2014.”. 

9 (c) Technical and Conforming Amendments. — 

10 Chapter 8 of title 17, United States Code, is amended — 

11 (1) in section 801(b)(7)(B), by striking 

12 “114(f)(3)” and inserting “114(f)(2)”; 

13 (2) in section 803(c)(2)(B)(i){II) — 

14 (A) by striking “section 114(f)(1)(C) or 

15 114(f)(2)(C)” and inserting “section 

16 114(f)(1)(E)”; and 

17 (B) by striking “section 114(f)(4)(B)” and 

18 inserting “section 114(f)(3)(B)”; and 

19 (3) in section 804(b)(3)(C) — 

20 (A) in danse (i), by striking “section 

21 414(f)(1)(C) and n4(f)(2)(C)” and inserting 

22 “section 114(f)(1)(E)”; 

23 (B) in clause (iii)(II), by striking “section 

24 114(f)(4)(B)(ii) and (C)” and inserting “sub- 
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12 
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14 

(b) Eimiemi^hal Ri']COh,i)inCt Statutory TjI- 
CENSB. — Section 112(e)(1) of title 17. United States 
Code, is amended — 

(1) in the matter preceding subparagTaph (A) — 

(A) by striking “or under a statutory li- 
cense in accordance with section 114(f)”; and 

(B) by striking “if the following conditions 
are satisfied;” and inserting “if — 

(2) in subjjai'agi'aph (A) — 

(A) by striking “The” and inserting “the”; 

and 

(B) by striking the period at the end and 
inserting except as may be incidental to the 
operation of the transmission teelmolog^^ used 
by the transmitting organization;”; 

(3) in subparagTaph (B) — 

(A) by striking “The” and inserting “the”; 

(B) by striking “a statntoiy license in ac- 
cordance Yith section 114(f) or”: and 

(C) by striking the period at the end and 
inserting or for pui'poses of archival preser- 
'cation or security; arid”; 

(4) by striking subparagraph (C); 

(5) by redesignating subparagTaph (B) as sub- 
paragTaph (C); and 
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15 

(6) in subparagTaph (C), as so redesignated, by 
striking “Plionorecords” and inserting “phonorec- 
ords”. 

(e) Sound Recording Performance Statutory 
LiCENSIG — Section 114(d)(2)(C) of title 17, United 
States Code, is amended — 

(1) in clause (i), by striking “of a broadcast 
transmission” and all that follows and inserting the 
following: “or simultaneous transmission of a bi’oad- 
cast transmission in any medium, which may include 
progi'amming substituted for ijrogTamniing con- 
tained in the broadcast transmission 'wdtli respect to 
wliicli the ti-ansniitting' entity lacks the requisite li- 
censes or clearances to make the transmission in the 
medium, or for adveidisements contained in the 
broadcast transmission, or the transmission of any 
programming' previously included in a br'oadeast 
tr’ausmission as an archived program in conformance 
with danse (hi);”; 

(2) by striking danse (ii) and inserding the fol- 
lowing: 

“(ii) the transmitting entity 
does not cause to be published in 
cvriting by means of an advance 
program schedule tire titles of the 
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16 

specific sound recordings or 
phonorecords embodjdng snch 
sound recordings to be trans- 
mitted at particular times, except 
that this clause does not dis- 
qualify a transmitting entify that 
publishes in mating — 

“(cVA) such a program 
schedule that identities 
sound recordings, phonorec- 
ords or artists that will be 
featured within a period of 
time greater- than 3 hours or 
within an unspecified future 
time period; or 

“(1313) an advance pro- 
gram schedule that is a 
scbednle of classical music 
programming to be per- 
formed as part of a retrans- 
mission or simultaneous 
Irajismission of a, broadcast 
transmission, which may in- 
clude programming sub- 
stituted for progi-amniing 
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contained iti the broadcast 
transmission with respect to 
which the transmitting enti- 
ty lacks the recpiisite li- 
censes or clearances to make 
the transmission in the me- 
dium, or for advertisements 
contained in the broadcast 
transmission;’’; 

(3) in clause (iii) — 

(A) in siibelause (II), by adding- “or” at 
the end; and 

(B) beginning in subelause (III), by strik- 
ing “or” and all that follows throngli “require- 
ment;”; 

(4) in clause (vii) — 

(A) by' stiiking “and the transmitting enti- 
ty'” through “of the copy-right owner,”; and 

(B) by striking- “of a broadcast trans- 
mission” and ail that follows and inserting “or 
simultaneoTis transmission of a broadcast trans- 
mission, which may- include programming sub- 
stituted for programming contained in the 
broadcast transmission vnth respect to which 
the transmitting entity' lacks the requisite li- 
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eeTises or clearances to make the transmission 
in the inediiirn, or for advertisements contained 
in the broadcast transmission;”; and 
(5) by ameiidino- clause (ix) to read as follows: 

“(ix) the transmitting entity identifies 
in textual data the sound recording during, 
but not before, the time it is performed, in- 
cluding the title of the sound recording 
and the featured recoi'ding aitist, in a 
manner to permit it to be displayed to the 
transmission recipient by the dewce or 
toehnologj' intended for reeerang the serv- 
ice provided by the ti'aiisinitting entity, ex- 
cept that the obligation in this clause shall 
not apply to the extent that the transmit- 
ting entity does not have the technology or 
information necessary to provide such tex- 
tual data,”. 

SEC. 5. PROMOTION OF A COMPETITIVE MARKETPLACE. 

(a) Limitation or" Antitrust Exi<:mptions. — 

(1) Ephemeeaij eecokdings. — Section 

112(e)(2) of title 17, United States Code, is amend- 
ed — 

(A) by inserting on a nonexclusive 
basis,” after “common agents”; and 
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.19 

1 (T>) additig" at the eTid the following: 

2 “Nothing in this paragraph sliall be construed 

3 to permit any eopjn'ig'ht owners of sound re- 

4 cordings acting jointly, or any common agent oi" 

5 collective representing such copjTight owners, to 

6 take any action that would prohibit, interfere 

7 with, or impede direct licensing by copyiight 

8 omiers of sound recordings in competition mth 

9 licensing by any common agent or collective, 

10 and any such action that affects interstate com- 

11 merce shall be deemed a contract, combination 

12 or conspiracy in restraint of trade in rfolation 

13 of section 1 of the Sherman Act (15 U.S.C. 

14 1).”. 

15 (2) Digital sound recokdixg perpokm- 

16 ANCES. — Section 114(e) of title 17, United States 

17 Code, is amended by adding at the end the fol- 

18 lowing: 

19 “(3) Nothing in this subsection shall be con- 

20 strued to permit any eopjTight owners of sound re- 

21 cording's acting jointly, or any common agent or col- 

22 leetive representing such copyright ovmers, to take 

23 any action that would prohibit, interfere with, or im- 

24 pede direct licensing by copyright owners of sound 

25 recordings in competition with licensing by any com- 
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20 

1 moTi agent or collective, and ariy snch action that af- 

2 teets interstate commerce shall be deemed a con- 

3 tract, combination or conspiracy in I’estraint of trade 

4 in ^dolation of section 1 of the Sherman Act (15 

5 U.S.C. 1). 

6 “(4) In order to obtain the benefits of para- 

7 graph (1), a common agent or collective representing 

8 copyright owners of sound recordings must make 

9 available at no charge through publicly accessible 

10 computer access thimugh the Internet the most eur~ 

11 rent available list of sound recording copyright own- 

12 crs represented by- the organization and the most 

13 current list of sound i-ecordings licensed by the orga- 

14 iiization.’’. 

15 SEC. 6. PROCEEDINGS OF THE COPYRIGHT ROYALTY 

1 6 JUDGES AND JUDICIAL REVIEW. 

17 (a) Proc."eedings and Pkecedentiaij Value. — 

18 Section 803(a)(1) of title 17, United States Code, is 

19 amended — 

20 (1) Iw striking the first sentence and inserting 

21 the following: “ ‘In earming out the purfroses set 

22 forth in section 801, all proceedings of the Copyright 

23 Royalty- Judges shah be conducted in accordance 

24 with this title and, unless contrary to a procedure 

25 set forth in subsection (b), according to the Federal 
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21 

1 Rules of Civil Procedure atid the Federal Rules of 

2 Evidence.”; and 

3 (2) by adding at the end the following: “Not- 

4 vTOlistaiuling the preceding sentence, in any rate-set- 

5 ting proceeding under section 112(e)(4) or section 

6 114(f)(2)(B), the Copjn-ight Royalty Judges may 

7 onlj' consider as precedent and act in accordance 

8 with determinations and inteipretations that are 

9 made under the objectives set forth in section 801(b) 

10 for the statutoiy licenses under sections 11 2(e) and 

11 114(d)(2).”. 

12 (b) Regulations. — Section 80?)(b)(G) of title 17, 

13 United States Code, is amended — 

14 (1) in subparagraph (C), by striking ‘'Re- 

15 QUIREMENTS. — Kegidations” and inserting ‘‘Re- 

16 QTJIKEMENTS L\ CASES NOT INV^OLVUNG DIGITAL 

17 PEEPOR]VL\NCES OF SOUND RECORDINGS. — Ttl pro- 

18 ceedings other than proceedings to determine terms 

19 and rates of i\>yalty payments under section 112 or 

20 1 1 4, regulations”; and 

21 (2) by adding at the end the following; 

22 “(B) Requirements in proci'Iedings in- 

23 VOLVUNG DIGITAL PERFORMANCES OF SOUND 

24 RECORDINGS. — In proceedings to determine 
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1 

22 

tei’ms and rates of roj^alty pawients under sec- 

2 

tion 112 or 114, the following shall apply: 

3 

“(i) Initiai, iMSCi£)SL:Hi<:S. — Xot later 

4 

than 30 days after the date on wliich the 

5 

voluntary negotiation period is initiated 

6 

pursuant to paragraph (3)(A)(i), each par- 

7 

ticipant shall make an initial disclosure to 

8 

the other participants by providing cop- 

9 

ies — 

10 

“(1) of till license agreements en- 

11 

tered into by that participant, its 

12 

members, or any licensor or licensee 

13 

represented in the proceeding by that 

14 

participant during the applicable 5- 

15 

year period or covering any portion of 

16 

the period for which the rates are to 

17 

1)6 set, relating to — 

18 

‘‘(aa) in a pTOceeding under 

19 

section 112, the making of 

20 

ephemeral recordings; or 

21 

‘‘(bb) in a proceeding under 

22 

seetioH 114, the public perform- 

23 

ance of musical works, sound re- 

24 

cordings, or audioiisnal works in- 
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23 

coi’poratirig’ recorded musical 
works; or 

“(IT) of any other license agi’ee- 
irieiit or docuirieiit upo^i which the 
participant intends to rely, in whole or 
in part, in its ratemaldng proposal, as 
well as all license agreements entered 
into by the participant, its members, 
or any licensor or licensee represented 
in the proceeding by that participant 
for the same or similar rights during 
the applicable 5 -year period or cov- 
ering aiiy portion of the period for 
which the rates are to be set. 

“(ii) PKOTECTItTS ORDER; SANC- 
TIONS. — Disclosures under clause (i) and 
other eonlidential information produced by 
a participant or third party during dis- 
coveiy, or used during the proceeding, 
shall be subject to a protective order, en- 
tered by the Copyright Rotmlty Judges in 
the proceeding, that prohibits use of the 
disclosures and the confidential informa- 
tion for any pinpose other than the pro- 
ceeding and that prohibits disclosure of the 
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24 

licenses or other docuTneiits included in the 
disclosure or of other confidential informa- 
tion to any person that is not eounsel of 
record in the proceediiia'. The Copyright 
Royalty Judges may impose appropriate 
sanctions for failure to comply in a timely 
manner \rith the matters re(pired to be 
disclosed under clause (i), 

“(hi) Statements op the case, — 
Statements of the ease shall be filed by a 
date specified by the CopjTight Royalty 
Judges, which for licensor participants 
shall be no eaitiei' than the end of the 90- 
day period beginning on the date on which 
the voluntaiy negotiation period concludes, 
and for licensee participants shall be no 
earlier- tharr the errd of the 60-day per-iod 
beginning on the date on which the state- 
ments of the case are recinired to be sub- 
mitted by licensor participants. 

“(iv) Subpoena pom’eb. — The Copy- 
right Royalty Judges shall have the power 
to issue subpoenas at the request of a par- 
ticipant to non-pardieipants, subject to the 
Federal Rules of Civil Procedure. Orders 
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25 

by the Copyright Koyalty Judges to eii- 
foroe such subpoenas may be enforced by 
the requesting participant in an action in 
the district court in which the subpoenaed 
partjr resides. 

“(v) Scheduling conpekexce. — 
The Copw’ig'lit Eoyalty Judges shall order 
a scheduling conferenee no sooner than 45 
days following the submission to the Copy- 
right Royalty Judges of the statement of 
the case of the licensee participants. Par- 
ticipants shall submit jointly a pi-oposed 
discovery plan no later than 21 days before 
the conferenee. Following the conference, 
the Copyright Royalty Judges shall issue 
an initial scheduling order governing pre- 
trial procediii'es, and permitting discovery 
that is reasonable and snfficient, giving 
due consideration to the jjroposals of tire 
participants and the magnitude of the po- 
tential royalty pavmients at issue during 
the license jieriod covered by the pro- 
ceeding. The period to conduct discoveiy 
shall be no shorter than 90 days, plus the 
time needed to complete discovery ordered 
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by the Copyright Royalty Judges in con- 
nection mtli the resolution of motions, or- 
ders, and disputes pending’ at the end of 
such period. 

“(i,d) Sl']TTIJ<]:Vlli]NT CONKi<]RI-]NCK. — 
The Copyright Royalty’ Judges shall order 
a settlement conference among the partici- 
pants in the proceeding to facilitate the 
pi’eseiitation of offers of settleineiit among 
the participants. The settlement conference 
shall be held during the 21-day period be- 
ginning on the day after the last dayr of the 
discovety period ordered pui'suant to clause 
(iv) and shall take place outside the pres- 
ence of the Copyright Royalty Judges. 

“(rii) Joint pkbtrlal order. — If 
tlie conference required in clause (v) does 
not resiilt in a settlement among all par- 
ties, not later than 60 day^s after the last 
day of the settlement conference, the re- 
maining participants shall propose a joint 
pretrial order — 

“(I) stating the rates and terms 
proposed by^ each participant and set- 
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1 

27 

tiTig forth, in detail, the grounds for 

2 

such proposals; 

3 

“(IT) setting forth admissions 

4 

and stipulations about facts and d(K;u- 

5 

ments; 

6 

“(III) avoiding uiinecessaiy proof 

7 

and cumulative e^ddence and limiting 

8 

the use of testimony under rale 702 of 

9 

the -Federal Bides of Evidence; 

10 

“(W) identifvdng the witnesses to 

11 

be offered by each party, and attach- 

12 

ing aU witness statements, testiinoiiy, 

13 

and exliibits to be presented in the 

14 

proceeding and such other information 

15 

that is necessaiy to establish terms 

16 

and rates; 

17 

“(V) listing the eiidence to be of- 

18 

fered ly each jiarty, and identifying 

19 

any objections to any such evidence; 

20 

“(3B) identifying any pending 

21 

motions, including motions in limine 

22 

and attaching anj^ such motions that 

23 

have not yet been filed; 
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28 

“(ni) proposing' a, reasonable 
limit on the time allowed to present 
e’videnee; and 

proposing other ways to 
facilitate the jnst, speedy, and inex- 
pensive disposition of the proceeding, 
“(wii) PeetriaIj order, — The Copy- 
right Eoyalty Judges shall hold a pre- 
hearing coiiferenee to address the issues 
set forth in the proposed joint pretrial 
order, and shall issue an order reciting the 
aetion taken. The order shall allocate to 
the licensor participants and licensee pai- 
tieipants sufficient, reasonable, and equal 
time in which to present their respective 
eases, and shah afford each set of partici- 
pants an o])port.utiity fbi' rebuttal. The 
order issued by the Copyright Koyalty 
Judges under this clause shall control the 
course of the action unless the Judges 
modify it. 

“(ix) UlCFlNlTlONS. — In this subpara- 
graph: 
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“(T) Appijcabi.k 5-YKAH pe- 
riod. — The term ‘applicable 5-year 
period’ means — 

“(aa) the period of 5 cal- 
endar years preceding the year in 
which the applicable voluntarj^ 
negotiation period begins: and 

“(bb) the period of the enr- 
lent calendai’ year through the 
date on which the initial disclo- 
sure under clause (i) is made, 
“(11) Licensee. — The term ‘li- 
censee’ means a person or entity that 
exercises rights under a statutoiy li- 
cense under section 112 or 114. 

“(Ill) Licensee participant. — 
The term ‘licensee p)articipaiit’ means 
a participant that is, or is an author- 
ized representative of, a licensee. 

“(IV) TjiCenSOB. — The term ‘li- 
censor’ means a person or entity enti- 
tled to receive royalty payments under 
section 112 or 114. 

“(V) TjICENSOR PARTICTP.ANT. — 
The term ‘licensor participant’ means 
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1 

30 

a partieipaiit that is, or that is ati au- 

2 

thorized representative of, a licensor. 

3 

StatI']ivik\t oi<’ thi'] 

4 

CASE. — The term ‘statement of the 

5 

case’ means a short and plain state- 

6 

ment that — 

7 

“(aa) identifies all partici- 

8 

pants and licensors or licensees 

9 

on whose behalf the statement is 

10 

being submitted; 

11 

‘‘(bb) states the proposed 

12 

rate or rates and terms of the 

13 

participants for each right at 

14 

issue in the proceeding and sets 

15 

forth in detail the basis of each 

16 

such proposed rate and term; 

17 

“(ec) identifies each witness 

18 

that the participaTit intends to 

19 

call in support of its rate and 

20 

terms proposal and summarizes 

21 

the anticipated testimony of each 

22 

witness; and 

23 

“(dd) includes any reports, 

24 

including expert reports, and any 
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1 documents upon which the par- 

2 tieipant relies.”. 

3 (e) Timing OI'^ Dkti<ihmin.'\tion. — S ection 803(c)(1) 

4 of title 17 , United States Code, is amended by stiiking 

5 “subsection (b)(6)(C)(x)” and inserting “subparagraph 

6 (C)(x) or (D)(v) of subsection (b)(6) (as the case may 

7 be)”. 

8 (d) JiiDiCLyL .Re’\t:ew. — S ection 803(d)(3) of title 

9 17, United States Code, is amended by sti-iking the first 

10 sentence and inserting the following: “Conclusions of lawy 

11 and detenninations of rates in wliieli the CopyUght Koy- 

12 alty Judges arc required to apply- the facts of record to 

13 the objectives set forth in section 801(b) shall be subject 

1 4 to de novo review. Findings of fact by' the CopyUght Roy-- 

15 alty' Judges shall be subject to review' for clear error. iUl 

16 other actions by' the Copy'iight Iloy'alty' Judges shall be 

17 subject to review for abuse of discretion.”. 

I 8 SEC. 7. GLOBAL MUSIC RIGHTS DATABASE. 

19 For purposes of facilitating compensation to artists 

20 of musical w’orks and combating copyright infringement, 

21 not later than 180 days after the date of enactment of 

22 this Act, the Librarian of Congress, in consultation with 

23 the Intellectual Property' Enforcement Cooi’dinate and the 

24 United States Patent and Trademark Office, shall submit 

25 to Congress a report that provides a set of recommenda- 
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32 

1 tions about how the Federal Grovenimeut can facilitate, 

2 and possibly establish, a global niiisio registi^’ that is 

3 sustainably financed and consistent wdth World Tntellee- 

4 tual Property Organization obligations. Such registiy 

5 should, to the extent practicable, include all known or 

6 copwighted musical works, the waiters of the work, the 

7 omiers of the rights, the entity on behalf of those owners 

8 who can license such rights on a territoiy-by-teiTitoiy 

9 basis, and all known sound recording data. 

1 0 SEC. 8. EFFECTIVE DATE AND TRANSITIONAL RULES. 

11 (a) In GenebaIj. — E xcept as provided in subsection 

12 (c), the amendments made Iw this Act shall take effect 

13 on the date of euactmeiit of tliis Act and shall apply to 

14 any proceeding that is pending on, or that begins on or 

15 after the date of enactment. The Copyright Koyalty 

16 rJudges in office as of the date of onactmcnt shall have 

17 only such continuing authority as is provided in para- 

18 graphs (1) and (2) of subsection (c). 

19 (b) IvEGULATIONS. — Not later than 60 dayes after the 

20 date on which not less than 2 Copyright Koyalty Judges 

21 are appointed and confirmed pursuant to section 2, the 

22 Copyright Koynlty^ Judges shall propose regulations imple- 

23 menting the amendments set forth in section 6(b), by^ no- 

24 tice in the Federal Register, providing 30 days for coni- 

25 ments and 15 day's for reply* coinments. Not later than 
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33 

1 45 days after the date on which the 1 5-day period for 

2 reply eouiments ends, the Copwight iioyalty Judges shall 

3 promnlgate final regulations. 

4 (c) Applicability to Pending Proceedings. — 

5 (1) Fbogeioxngs in which the hearing on 

6 THE MERITS HAS CONCLUDED. — The Copyright Roy- 

7 alty Judges sitting on the date of enactment shall 

8 have authority to decide any pending proceeding in 

9 wliich the heating on the ineiits has concluded, 

10 under the standards, procedures, and regulations in 

11 effect prior to the enactinent of this Act. This au- 

12 thority shall include the authority to decide any mo- 

13 tion for reheating under section 803(c)(2) of title 

14 17, United Stittes Code, in any such proceeding. 

15 (2) Proceedings in wgiich the he ar ing on 

16 the merits has commenced but not con- 

17 CIjUDED. — The Copyiight Royalty Judges sitting on 

18 the date of enaetmettt shall have authority to decide 

19 any pending proceeding in which the hearing on the 

20 merits has eommeneed but not concluded, under the 

21 standards, procedures, and regulations in effect 

22 prior to the eTiactment of this Act, except that this 

23 authority may only be exercised with the consent of 

24 all participants in any proceeding to determine 

25 temis and rates of royalty pajiiients under section 
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1 1 12 or 1 14 of title 1 7, United States Code. This an- 

2 tliority shall include the authority to decide any rno- 

3 tion for rehearing under section 803(c)(2) of title 

4 17, United States Code, in any such proceeding, 

5 (3) AijL othkr fending frocigodings. — The 

6 Copwight Royalty Judges appointed pursuant to 

7 section 2 shall assume authority over any pending 

8 proceeding in which the hearing on the merits has 

9 not commenced. The Cop\'right Royalty Judges shall 

10 recommence any pending proceeding to determine 

11 tenns and rates of royalty payments under section 

12 112 or 114 of title 17, United States Code, under 

13 the procedures, standards and regulations set forth 

14 in this Act, and the requirement set foi’th in section 

15 803(c)(1) of title 17, United States Code, that the 

16 proceeding be coneluded no later than 15 days be- 

17 fore the expiration of the then current statutory 

18 rates and terms, shall not applyn The CopyTight 

19 Royalty^ Judges shall set a reasonable schedule for 

20 the continuation of any pending proceeding other 

21 than a proceeding to determine the terms and rates 

22 of roy^alty piaynnents under section 112 or 114 of 

23 title 17, United States Code. 

O 
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Mr. Goodlatte. And now it’s my pleasure to recognize the Rank- 
ing Member of the Subcommittee, the gentleman from North Caro- 
lina, Mr. Watt. 

Mr. Watt. Thank you, Mr. Chairman. And thank you for a very 
outstanding opening statement. And I understand Mr. Berman is 
in the back waiting to make a grand entrance, so we will chide him 
later. I also want to thank the Chairman on his, what I understand 
to be his imminent ascension to the chairmanship of the full Judici- 
ary Committee. And he’s outlined a robust agenda in this opening 
statement just in the music area. So I’ll be looking forward to 
working with him. And I want to thank him for scheduling this 
first in a series of anticipated hearings on music licensing. 

Music is, of course, ubiquitous. It’s everywhere. The proliferation 
of reality talent shows like American Idol, X Factor, The Voice, 
America’s Got Talent, all evidence of our affection and affinity for 
music. IPods and iPads and other portable devices further illus- 
trate our near, insatiable appetite for music. It’s impossible for me 
to imagine a day where we don’t encounter music. Despite our love 
of music and our admiration for artists, including the singers, song- 
writers and musicians whose creative talents provide us a wide di- 
versity of entertainment, the complex licensing scheme for the de- 
livery of music like stability and parity across platforms. 

Over the past 15 years. Congress has been called upon to inter- 
vene following each rate-setting proceeding before the copyright 
judges. We’ve created a compulsory license, established new stand- 
ards for new technologies and retooled the structural framework for 
the setting of rates all in response to complaints that industry par- 
ticipants could not reach agreements or that the rates set by the 
authorizing body were too high or too low. This is not a healthy 
process for artists, delivery platforms or consumers and it’s not a 
healthy process for Congress. 

Although today’s hearing focuses on the Internet Radio Fairness 
Act, that focus is itself probably very shortsighted. Many of the 
supporters of H.R. 6480 highlight the longstanding inequity associ- 
ated with the disparate standards governing the rate-setting proc- 
ess for the delivery of music by digital transmission. Specifically, 
they argue that while preexisting cable and satellite services pay 
lower rates determined under the 501(b) standard, newer and in- 
creasingly popular Internet music providers pay substantially high- 
er rates determined under the willing buyer/willing seller standard. 
But an even longer standing inequity exists in the U.S. copyright 
law in that U.S. copyright law fails to recognize a performance 
right for vocalists and musicians when their work is played over 
terrestrial AM and FM radio. 

Today when you turn on your favorite AM or FM radio station, 
the artists who perform that music, vocalists and members of the 
band don’t get paid a dime. But when you listen to the same song 
on Internet, cable or satellite radio, the artists are compensated for 
their work. The differences don’t stop there. The composer or song- 
writer is paid for the performance of their work across all platforms 
while sound recording artists are only paid when their work is de- 
livered by digital means. And both the songwriter and the record- 
ing artists, when they are paid, are paid at different rates depend- 
ing upon the method of delivery. 
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The reasons for these disparities in treatment are largely histor- 
ical, but also rooted in legitimate concerns surrounding the threat 
that high quality media poses to record sales and other forms of 
revenue for artists. This concern, however, may no longer justify 
the exemption enjoyed by broadcast radio, and I think it is incum- 
bent on us to address that disparity if we are to bring any sense 
of rationality to this area of our economy. That’s about 90 percent 
of the problem. Yet H.R. 6480 fails to address it at all and, at best, 
nibbles around the edges of the challenge. 

I believe that we all realize that in some sense digital trans- 
mission of music over the Internet has given birth to an even wider 
degree of exposure and promotional value for musical performers 
and genres that might otherwise receive little or no airplay. In 
short, Internet radio has expanded choices for consumers and pro- 
vided alternate means for independent artists to showcase their 
talents. But I believe that a fair licensing regime must, first and 
foremost, adequately compensate the artist who create and perform 
the musical content upon which all delivery platforms are based. 

We must get beyond the point where the shelf life of our legisla- 
tive solutions in this vital industry is only as long as the next rate- 
setting proceeding. A comprehensive examination of music licens- 
ing requires that we examine the existing standards and rationales 
underlying our copyright system with the goal of establishing a 
long-term competitive environment with competitive rates for art- 
ists under a license which, after all, is a compulsory license. 

Mr. Chairman, there are several other components of the Inter- 
net Radio Fairness Act, including the method of selecting judges, 
expansion of discovery, modification of evidentiary standards, anti- 
trust provisions and the establishment of a global database that I 
have not addressed here, but that also cause me varying degrees 
of concern. 

We have a distinguished panel of industry experts who no doubt 
have very passionate views on all those issues in addition to the 
rate standard. I look forward to their testimony. Before I yield 
back, Mr. Chairman, I do want to acknowledge a true champion of 
the rights of creative arts and a pioneer on performance rights, 
Howard Berman. 

Mr. Berman has jealously guarded intellectual property rights 
throughout his distinguished career and has been a valuable re- 
source to me personally and to this Committee. I want to express 
my gratitude for the work he has done on behalf of the content 
community, as well as all other players in the IP area and wish 
him well. I know that he will continue to serve the public interest 
in some important next endeavor. And with that, Mr. Chairman, I 
yield back and thank the Chairman. [Applause.] 

Mr. Goodlatte. The gentleman from North Carolina’s timing is 
better than mine. 

Mr. Watt. I knew he was waiting on his grand entrance. 

Mr. Goodlatte. We do thank the gentleman from California for 
his long and very capable service on this Subcommittee and the full 
Committee, and we will miss you, Howard. 

Mr. Coble. Mr. Chairman. 

Mr. Goodlatte. For what purpose does that the gentleman from 
North Carolina wish to be recognized? 
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Mr. Coble. May I speak out of order for 1 minute? 

Mr. Goodlatte. The gentleman is recognized without objection. 

Mr. Coble. I think I would be remiss if I did not echo what has 
been said about the distinguished gentleman from California. He 
served as my Ranking Member, I served as his Ranking Member 
on this Subcommittee. And Howard, as has been said earlier, you 
will indeed be sorely missed. Thank you, Mr. Chairman. I appre- 
ciate that. 

Mr. Goodlatte. I thank the gentleman. And now it’s my oppor- 
tunity to recognize the Chairman of the full Committee, who I 
want to also congratulate for the recommendation of the House Re- 
publican Steering Committee that he Chairs, the Science, Space 
and Technology Committee, in the new Congress, and to thank him 
for his outstanding work as the Chairman of the Judiciary Com- 
mittee. 

Mr. Smith. Thank you for that, Mr. Chairman. I am very de- 
lighted that you will be succeeding me. And the Committee will be 
in good hands, and look forward to continue to work with you 
there. Also, it was appropriate that we applaud Howard Berman a 
minute ago for his many contributions to this Committee. And 
Howard, you should know that’s actually the second round of ap- 
plause you have gotten today because the Chairman, Bob Good- 
latte, recognized you before you came into the room. And so even 
the second round of applause was well deserved as well. 

Mr. Goodlatte. He doesn’t represent the entertainment industry 
for nothing. He understands how this works. 

Mr. Smith. Again, thank you, Mr. Chairman, for calling this 
hearing on issues affecting music licensing. This is a topic that we 
have debated for many years and deserves this Committee’s atten- 
tion in light of changes that have occurred in the music industry. 
Twenty years ago when you wanted to listen to a song, you either 
purchased it on a CD or you tuned your radio to your favorite sta- 
tion and hoped that they would play it. Today, you can simply type 
Pandora in your browser and select an entire online radio station 
that plays your favorite artists’ sound recordings. 

The relationship among artists, consumers, composers and pub- 
lishers is a delicate one. The Constitution affords Congress the ex- 
clusive right to make copyright law that protects creators while si- 
multaneously ensuring that artists and composers are com- 
pensated. This Committee has continually addressed the issues 
that surround music licensing and royalty structures. This includes 
the section 115 Reform Act, the Performance Right Act, the enact- 
ment of three webcasting bills, and the passage of the Copyright 
Royalty and Distribution Reform Act. 

Today we continue our ongoing examination of this compensation 
scheme. This hearing will explore the state of the law as it affects 
music creators, consumers and users of musical works and sound 
recordings. Government dictated compulsory licenses deprive cre- 
ators of their ability to negotiate for the use of their works. Rather 
than increasing our reliance on these compulsory licenses, we 
should consider moving in the direction of free market discussions 
and negotiated resolutions. 

The expansion and strengthening of stringent compulsory licens- 
ing terms undermines the ability to develop healthy markets. It 
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leads to below market compensation for creators and invites con- 
stant petitions for government to place its thumb on the economic 
scale, commandeering the force of government to choose winners 
and losers. 

I do not believe the copyright law is perfect and should remain 
unchanged. Any change, however, should reflect a balanced ap- 
proach with input from creators, presenters and listeners of music. 
It is my hope that this hearing will begin a process that will carry 
into the next Congress. And I look forward to more opportunities 
to examine the laws and policies that underlie our music licensing 
system and our compulsory licensing regime. Balance, fairness and 
equality requires to move with deliberation. Justice and prudence 
require that our process be one that is inclusive of all legitimate 
interest and perspectives if all results are to achieve lasting and 
meaningful reforms. Thank you, Mr. Chairman. I yield back. 

Mr. Goodlatte. I thank the Chairman. And it’s now my pleas- 
ure to recognize the Ranking Member of the full Committee, the 
gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. And to all of those who 
are being celebrated for leaving, for serving and for their continued 
interest, of course, Mr. Berman. And I want to include the former 
Chairman, Mr. Smith, who I worked with for more years than I 
thought was appropriate. But we’ve had a great time, and this 
Committee is very important to me. I’m going to just edit my own 
remarks and put the rest in the record, but might I be the first to 
suggest the misleading title of this measure, the Internet Radio 
Fairness Act. A more appropriate title might be the Paycheck Re- 
duction Act, because what we’re doing here is lowering the royal- 
ties that Internet webcasters would pay to artists by more than 85 
percent. 

This isn’t the first time I’ve persuaded the Committee to redraft 
the title. I remember the Frederick Douglass and Susan B. An- 
thony Prenatal Nondiscriminatory Act also. We had to do a little 
work on that as well. 

Now, what’s the basic issue that brings us here today? Well, it’s 
the fairness issue in terms of people being rewarded for their skill 
and talent, musicians and singers across all musical genres. I’ve 
tried to figure out a way to get Miles Davis and John Coltrane into 
this discussion without success. But this is their only compensa- 
tion. They depend on royalties. And their careers aren’t always 
that long either. As a matter of fact, some never have that big hit 
that separates them. 

And so here we have the leading supporter of this bill, a publicly 
traded company valued at $1.4 billion at the end of last month, es- 
sentially urging that we consider a measure that would cut royal- 
ties and deprive artists of the fair market value of their work. Not 
surprisingly, this explains why artists who don’t often join in ex- 
pressing public opposition to political matters, some 125 have 
signed on in opposition to H.R. 6480. As a matter of fact, today, 
and I’ll ask unanimous consent to put in the record the letter that 
also adds opposition to the measure from the Center for Individual 
Freedom, the Harbour League, the Hispanic Leadership Fund, the 
Institute for Liberty, the Institute for Politic Policy Innovation and 
the Tea Party Nation. 
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All of these quite diverse, as you can detect, are expressing 
strong reservations about the measure that is being examined here 
this afternoon. It can’t be disputed that now we understand Inter- 
net radio to be the future and that the Internet has dramatically 
changed the way music is produced, marketed and distributed. In 
particular, Internet radio has become a major source of music for 
many listeners. Even Apple and Clear Channel, and XM/Sirius 
have all moved into the Internet radio space. 

And I know that there are broadcasters, medium-sized and 
small, that have some resistance to the idea of performance rights. 
But I want to make a prediction today. This bill may well be the 
catalyst to advancing and to formulating an AM-FM performance 
right. That’s what people are beginning to think about, because 
outside of the experts here, most people assume that people listen- 
ing to a song or a performance on the radio, that they were getting 
some kind of compensation all the time. And now it’s becoming 
clear that when former Chairman Conyers starts working with 
Grover Norquist, the American Conservative Union, the Citizens 
Against Government Waste and the Taxpayer’s Protective Alliance, 
there’s something going on. 

Now, on our side we have the American Federation of Labor, 
AFL-CIO, we have the NAACP, the Screen Actors Guild, the Amer- 
ican Federation of Television and Radio Artists, the American As- 
sociation of Independent Music. And so I want all of us to remem- 
ber that it was in 1998 with Henry Hyde that we introduced the 
Digital Millennium Copyright Act. It was signed into law by Presi- 
dent Clinton, and it granted Internet radio services permission to 
take advantage of the compulsory license, but established that a 
market oriented by a willing buyer/willing seller rate would be put 
forth. 

So that’s what this is all about. It’s been expanded. We’ve had 
the Digital Performance Right in Sound Recordings Act of 1995, 
and we have moved along in a very fair way. 

So I just wanted to conclude by thanking and congratulating you. 
Chairman Goodlatte. We have a very important and increasing role 
in the Judiciary Committee with reference to intellectual property. 
And I think this is an excellent way to start that examination. I 
thank you very much. 

Mr. Goodlatte. I thank Chairman Conyers. And the Chair 
would advise Members of the Committee and our panel and our 
guests here today that because the Republican Conference will con- 
vene at 2 p.m. For very important business, we do want to an- 
nounce that we must conclude this hearing by 2 p.m. So we will 
proceed expeditiously. But we first want to recognize two more 
Members, the gentleman from Utah to say a word about his legisla- 
tion for 1 minute, and then the gentleman from California, Mr. 
Berman, for 1 minute. And then all other Members’ opening state- 
ments will be made a part of the record. 

So the Chair now recognizes the gentleman from Utah, Mr. 
Chaffetz, for 1 minute. 

Mr. Chaffetz. Thank you. Chairman Goodlatte. I appreciate 
your holding this hearing. And today, due to advances in tech- 
nology, innovation and risk-taking companies consumers are able 
to listen to the radio on numerous different devices delivered 
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through a wide variety of digital services. Internet radio should be 
a boon to the entire audio market, from creators to distributors 
and, of course, to consumers, but instead it’s barely hanging on. 
MTV, Microsoft, Rolling Stone, AOL, Yahoo, all tried to get in the 
space, all had to exit because it doesn’t work financially. 

All forms of digital radio, whether satellite, cable or Internet 
should compete against each other on a level playing field. Unfortu- 
nately, that’s not the case. The Internet Radio Fairness Act legisla- 
tion levels the playing field for Internet radio services by putting 
them under the same market base standard used to establish rates 
for other digital services, including cable and satellite radio. Con- 
gress enacted the royalty rate standard for Internet radio 14 years 
ago when Internet radio was barely a concept and long before to- 
day’s prominent Internet radio companies even existed. 

It’s well past time to correct the mistakes with the new under- 
standing we have today of how the world works and stop discrimi- 
nating against Internet radio. 

Mr. Chairman, I ask unanimous consent to insert in the record 
three letters, one from the Internet Radio Fairness Coalition, the 
Digital Media Association and an independent artist, Patrick Laird, 
into the record. 

Mr. Goodlatte. Without objection, so ordered. 

[The information referred to follows:] 
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November 27, 2012 

Hie Honorable Bob Goodlatte 
Chairman, Subcommittee on Intellectual Property, 
Competition and the Internet 
Committee on the Judiciary 
U.S. House of Representatives 
Room B-352 Rayburn HOB 
Washington, O.C. 20515 

The Honorable Melvin Watt 

Ranking Member, Subcommittee on Intellectual Property, 
Competition and the Internet 
Committee on the Judiciary 
U.S. House of Representatives 
Room B-351 Rayburn HOB 
Washington, D.C. 20515 


Dear Chairman Goodlatte and Ranking Member Watt, 

We, the members of the Internet Radio Fairness Coalition, are writing to ask you to support H.R. 6480, 
the Internet Radio Fairness Act, introduced by Reps. Jason Chaffetz (R-UT), Jared Polls (D-CO), Darrell 
Issa (R-CA), and Zoe Lofgren (D-CA). 

This legislation will bring the royalty licensing system for Internet radio into the 21st century. 

H.R. 6480 helps create a sustainable Internet radio business model that will benefit your constituents: 

CONSUMERS: A sustainable Internet radio industry will give consumers more choices and more 
products for listening to the music they love. 

• MUSICIANS: A sustainable Internet radio industry will enable artists to earn more money as Internet 
radio grows. 

ENTREPRENEURS: A sustainable business model will create a marketplace that will enable 
entrepreneurs to Invest in new, innovative ways to deliver music to the public - and will create jobs 
in the process. 

The current royalty rate-setting system for digital radio, including Internet radio, is the product of 
piecemeal legislation that was enacted as new technologies were developed. The result is a system that 
is significantly out of date - and, critically, out of sync with the realities of the 21“ century marketplace. 
The current system hobbles the growth and economic health of Internet radio, and limits the financial 
rewards for singers and songwriters, record labels and the Internet radio industry. Even though Internet 
radio has been widely - and increasingly - embraced by consumers, the current rate-setting standard 
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for Internet radio has driven many of the early innovators out of the business and many innovators and 
investors have remained on the sidelines 


The Internet Radio Fairness Act calls for all digital music to be judged by the same rate-setting standard 
- 801(b) - bringing Internet radio under the same standard that’s been used successfully for over 30 
years in most other Copyright Office proceedings. The 801(b) standard is balanced to encourage both 
the creation and promotion of creative works and encourages the growth of robust and sustainable 
markets for these works. 


The bill doesn't set or change royalty rates tor Internet radio. It simply encourages the Copyright Royalty 
Board (CRB) to have access to, and take into account, more relevant information when they make their 
decisions about royalty rates - e.g., maximizing the availability of creative works to the public and 
generating a fair return for copyright owners and a fair income for copyright users. 

An updated royalty rate standard for Internet radio will create enormous benehts for artists, providing 
them with more ways for their music to be played and new and exciting ways to connect with their 
audiences, creating new revenue streams and further monetizing their work (selling CDs, IVIP3s, 
promoting their tours, selling merchandise, and more). 

Passage of the IRFA will mean more jobs in a sustainable industry, more choices for listeners, and more 
opportunities and revenue for working artists and their record labels. When the digital music sector is 
allowed to grow and innovate, everybody wins. 

For the benefit of the consumers, musicians, and entrepreneurs in your district, we urge you to support 
the Internet Radio Fairness Act. Thank you. 

Sincerely, 

Members of the Internet Radio Fairness Coalition 

977 Music 
AccuRodio 

Clear Channel Media and Entertainment 
Computer and Communications Industry 
Association (CCIA) 

Consumer Electronics Association fCEA) 

Digital Medio Association (DiMA) 

Digital Sound & Video 
Digitally Imported 
Engine Advocacy 
HD103.com 
Musera Radio 


Mark Ramsey Medio 

Notional Religious Broadcasters Music License 
Committee (NRBLMC) 

Pandora 

Peoradio 

Radio Paradise 

Salem Communications 

Senrori 

Small Webcosters Alliance 
Triton Digital 
TruLocal Medio 


cc; Members of the House Judiciary Committee 
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www.djgmedia.org ^ Digital Media Association 


November 28. 2012 


Honorable Bob Guodlatte 
Chairman of the Subcommittee on 
Intellectual Property, Competition, and 
the Internet 

U S House Committee on the Judiciary 
2240 Rayburn HOB 
Washington, DC 20515 


Honorable Mel Watt 

Ranking Member of the Subcommittee on 
Intellectual Property, Competition, and 
the Internet 

U S House Committee on the Judiciary 
2.i04 Rayburn HOB 
Washington. DC 20515 


Dear Chairman Guodlatte and Ranking Member Watt; 

As the leading national trade association dedicated to representing the interests of 
legitimate online distributors of digital music, movies and books, the Digital Media Association 
CDiMA") writes to e.xpress its support for H R b480, the “Internet Radio Fairness Act of 2012." 

Introduced just a few months ago, H R 6480 seeks to eliminate a longstanding inequity 
found in the rate-setting process associated with the public performance of sound recordings by 
Internet radio service providers Under current law, performance royalties for Internet radio are 
established under the "willing buyer-willing seller" standard'; while rates for cable and satellite 
are determined under the more widely used “801(b)" standard' This difference in treatment 
makes it virtually impossible for Internet radio sert'ice providers to effectively compete against 
their two leading rivals in the digital music industry 

Fortunately, H R. 6480 proposes to eliminate the existing imbalance in federal law by 
extending the same set of rules that currently apply to cable and satellite radio to cover Internet 


Section 1 14(f)(2)(B) of title 17 DSC. (“In establishing rates and terms for transmissions by eligible 
nonsubscription services and new subsenption sen iccs. the Copy nght Royalty Judges shall establish rates 
and temis that most clearly mpresent the rates and terms that would have been negotiated in the 
markcqjiace between a Killing buyer anil a Killing seller) (emphasis added) 

Section I U(f)(IKB) of title 17 USC. (“In establishing mtesand tenns for pneexisung subsenption 
serv ices and preexisting satellite digital audio radio services, in athlilwn to the objectives set forth in 
section IIIH(h)(l). the Copy nght Royalty Judges may consider . .) (emphasis added) 
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Letter to Hon. Goodlatte and Hon. Watt November 28, 2012. 


radio. By placing Internet radio under the same rate-setting standard afforded to cable and 
satellite radio, Congress will have not only taken a significant step towards creating a level 
playing field with regard to the licensing of sound recordings; it also will have promoted greater 
harmony with respect to the manner by which musical compositions are licensed under section 
1 15 of the Copyright Act. 

Some have recently endorsed the idea of harmonizing the rate-setting process under 
sections 1 14 and 1 15 of the Copyright Act, but suggested that any newly imposed standard 
should mirror the market-based approach embodied in the “willing buyer-willing seller” 
standard. This suggestion flouts the experience that webcasters - the only licensee currently 
operating under the “willing buyer-willing seller” standard - have had over course of the past 
few years. 

The rate-setting proceedings that have ensued since enactment of the “willing buyer- 
willing seller’ standard can be characterized as nothing short of a dismal failure. The first rate- 
setting proceeding resulted in the disbandment of the Copyright Arbitration Royalty Panel and 
the adoption of the Copyright Royalty Board which still operates today. The second rate-setting 
proceeding, in comparison, engendered such large and widespread protests by religious, 
educational and commercial webcasters over unsustainable royalties that Congress ultimately 
decided to pass the “Webcaster Settlement Act of 2008” and the “Webcaster Settlement Act of 
2009” as a way providing temporary relief 

The aforementioned experiences stand in stark contrast to those of licensees operating 
under the “801(b)” standard. Since the latter part of the 1970’s, record labels have relied on the 
“801(b)” standard to license musical compositions and not once has Congress had to intervene to 
provide relief from exorbitant rates. Similarly, satellite and cable radio have operated under the 
“801(b)” for nearly two decades now with no need for congressional intervention. The 
difference lies solely in the standard and the fact that under tliis unique standard, Internet radio 
service providers are currently being treated unfairly. 

H.R. 6480 eliminates this inequity by proposing a series of limited, yet important, 
improvements to the section 1 1 4 rate-setting standard as well as its accompanying procedures. 
These changes are narrow in scope; and as such, we would respectfully urge you to support this 
thoughtful piece of legislation. 

If you have any questions regarding this correspondence or need any additional 
information, please do not hesitate to contact me at (202) 639-9502. 


Sincerely, 

/s/ Gregory Alan Barnes 
General Counsel, DiMA 


cc: Members of the Subcommittee on Intellectual Property, Competition, and the Internet 
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BREAK OF REALITY 


November 26, 2012 

Dear Chairman Goodlatte and Representative Watt, 

As a musician with Break of Reality, an independent music group, I would very 
much like to have my voice heard with regard to the Internet Radio Fairness Act. 
Internet radio has provided tremendous exposure for my band. I would like to 
share how important it is to help create fair legislation so that companies like 
Pandora can flourish and expand, creating more opportunities and revenue for us 
as musicians. 

Break of Reality has been performing for almost a decade now, and next to 
performing live, internet radio has proved to be the greatest asset to the growth 
of our group. Our exposure on Pandora and Spotify has led directly to a huge 
increase in music sales through digital music stores such as iTunesand 
Amazon.com, and has created great performance opportunities by exposing our 
music to concert presenters around the country who hire us to perform. 
Furthermore, these concerts are being filled largely by fans who find our music 
exclusively through companies like Pandora. 

To be more precise, in the first twelve months of being included in Pandora's 
music library, our digital album sales increased by 290% from the year prior. In 
the subsequent 12 months, sales rose 406% from our pre-Pandora days. The day 
before submitting this letter. Break of Reality asked its Facebook fans, in an 
objective manner, how they discovered our music for the first time. With an 
overwhelming response from our fans, the results were staggering: 44% of fans 
polled discovered our music through internet radio, 31% through live 
performance, 15% from a friend, and 9% through Youtube and other internet 
outlets. It is clear that the effectiveness of internet radio with regard to both 
product sales and promotional power is overwhelming, and the success and 
expansion of these companies are of the utmost importance for the future of our 
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As musicians who have decided not to work with a record label, my band does not 
have the capital to invest in large traditional media promotional campaigns and is 
instead focused on finding more viable promotional opportunities. Internet radio 
creates an unparalleled opportunity for us to reach millions of people who 
otherwise might not discover music like ours. On a larger scale, internet radio 
helps listeners discover new artists, enriching the musical landscape of our 
country. 

It is disappointing to me to see that some well-known artists have been enlisted in 
the campaign against the bill. They don't speak for all working artists. I would 
imagine that a vast number of independent musicians are largely unrepresented 
in this debate, perhaps because they don't have the financial or legal resources to 
voice their opinion. 

I hope you allow me and the many other working musicians who support this act 
the opportunity to help create more appropriate legislation to help innovative 
companies like Pandora flourish, and great artists find more exposure in this 
changing musical world. 

I can be reached at Patrick.Laird@gmail.com or (347) 766-9464. Please let me 
know if you would like my voice to be heard on behalf of independent artists. 


Sincerely, 



Mr. Goodlatte. And the Chair would observe that he doubts 
that this will be Howard Berman’s last words. But today the gen- 
tleman from California gets the last word on these opening state- 
ments and is recognized. 

Mr. Berman. Well, thank you very much, Mr. Chairman. And I 
thank all my colleagues for their very kind words. It’s really been 
a great honor to serve on this Committee for 30 years now. I was 
reminded of when John Conyers was Chairman of the Criminal 
Justice Subcommittee trying to reform the RICO laws. That was 
awhile ago. But just — I don’t have an opening statement on the 
subject, I have some points I’ll make later on — ^but just generally, 
I think at the end of the day this isn’t about content versus tech- 
nology. Musicians and artists need to get adequately compensated 
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to continue to create and share their art and the services need to 
thrive in order to ensure that the music continues to he heard. 

And I think there’s really more of a symbiotic relationship here. 
We have to just find that sweet spot that maximizes the ability of 
musicians and composers and songwriters to make the music and 
the songs and the technologies to thrive and to play that music for 
the benefit in the end of not just the people of this country, but of 
the world. Thank you very much. 

Mr. Goodlatte. I thank the gentleman. We have a very distin- 
guished panel of witnesses today. Their written statements will be 
entered into the record in their entirety. And I ask that the wit- 
nesses summarize their testimony in 5 minutes or less. To help you 
stay within that time, there is a timing light on your table. When 
the light switches from green to yellow, you will have 1 minute to 
conclude your testimony. When the light turns red, it signals the 
witness’ 5 minutes have expired. And before I introduce the wit- 
nesses, as is the custom of the Committee, I would ask that they 
rise and be sworn in. 

Do you and each of you swear that the testimony you are about 
to give will be the truth, the whole truth and nothing but the 
truth, so help you God? Thank you. And please be seated. 

We appreciate the personal efforts that each of you have made 
to arrange your schedules to accommodate our request that you ap- 
pear and testify before the Subcommittee on this important subject. 
Our first witness is Joseph J. Kennedy, the Chief Executive Officer 
and President of Pandora. Pandora is the Nation’s leading Internet 
radio service. Since launching its app and its mobile service in 
2008, Pandora has been recognized by both consumers and indus- 
try experts as the premier application on the iPhone and other mo- 
bile devices. A public company since 2011, Pandora has a market 
capitalization in the neighborhood of $1.3 billion, has more than 
150 million registered users and serves more than 55 million indi- 
vidual consumers each month. 

Mr. Kennedy joined Pandora in 2004 immediately following pre- 
vious positions as a Senior Executive with E-Loan and Saturn Cor- 
poration. He earned his MBA from Harvard Business School and 
possesses a Bachelor of Science in Engineering and Computer 
Science from Princeton University. 

Our second witness is Bruce Reese who appears today on behalf 
of the National Association of Broadcasters. Mr. Reese is President 
and Chief Executive Officer of Hubbard Radio, LLC. Hubbard oper- 
ates 21 radio stations in five major media markets in the U.S., all 
of which stream their broadcasts over the Internet. Mr. Reese has 
spent nearly three decades in radio. Prior to becoming CEO of Hub- 
bard in 2011, he served as president and CEO, Executive Vice 
President and General Counsel at various times at Bonneville 
International Corporation. 

Mr. Reese began his legal career with the U.S. Department of 
Justice’s antitrust division. He earned his Bachelor of Arts degree 
and his J.D. from Brigham Young University. 

Our third witness is David Pakman. Mr. Pakman is a partner in 
Venrock, a venture capital firm he joined in 2008 that has offices 
in Palo Alto, New York, Cambridge and Israel. An Internet entre- 
preneur, Mr. Pakman previously served as the Chief Executive Of- 
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ficer of eMusic, a leading digital retailer of independent music that 
is second only to iTunes in the number of downloads sold. Mr. 
Pakman is credited with being a co-creator of Apple Computer’s 
music group. Mr. Pakman earned his degree in Computer Science 
Engineering from the University of Pennsylvania’s School of Engi- 
neering and Applied Sciences. 

Our fourth witness is an accomplished record producer, song- 
writer, recording artist and the chairman emeritus of the National 
Academy of Recording Arts and Sciences, Mr. Jimmy Jam. A five- 
time Grammy award winner, Jimmy and his business and creative 
partner Terry Lewis have worked together for more than 30 years. 
They’ve written and/or produced more than 100 albums and singles 
that have achieved gold, platinum, multi-platinum or diamond sta- 
tus. Their collaboration has resulted in at least 26 number one 
R&B hits and 16 number one pop hits which gives the pair more 
billboard number one hits than any duo in chart history. Raised in 
Minneapolis, Jimmy and his family now live in Hidden Hills, Cali- 
fornia. 

Our fifth witness is Dr. Jeffrey Eisenach. Dr. Eisenach is a pro- 
fessional economist who served in senior positions at the Federal 
Trade Commission and the Office of Management and Budget dur- 
ing the administration of President Reagan. A visiting scholar at 
the American Enterprise Institute, Dr. Eisenach focuses on policies 
that affect the information technology sector, innovation and entre- 
preneurship. He is a Managing Director and Principal at Navigant 
Economics and an adjunct professor at the George Mason Univer- 
sity School of Law where he teaches regulated industries. Dr. 
Eisenach has been published on a wide range of issues, including 
industrial organization, communications policy and the Internet 
government regulations, labor economics and public finance. 

He has also taught at Harvard University’s Kennedy School of 
Government and at Virginia Tech. A member of the board of advi- 
sors of the Pew Project on the Internet and American Life for more 
than a decade and the former president of the Progress and Free- 
dom Foundation, Dr. Eisenach received his Ph.D. in Economics 
from the University of Virginia and his Bachelor of Arts in Eco- 
nomics from Claremont McKenna College. 

Michael J. Huppe is our final witness. Since 2011 Mr. Huppe has 
served as the President of SoundExchange, the nonprofit organiza- 
tion that collects digital music royalties paid by Internet radio, sat- 
ellite radio and other digital media services on behalf of recording 
artists and record labels. Prior to being appointed to serve as Presi- 
dent, Mr. Huppe served as the organization’s Executive Vice Presi- 
dent and General Counsel. Mr. Huppe earned his J.D. from Har- 
vard Law School and his Bachelor of Arts from the University of 
Virginia. In addition to his duties at SoundExchange, Mr. Huppe 
also serves as an adjunct professor at the Georgetown University 
Law Center. 

Welcome to you all. And we will begin with Mr. Kennedy. And 
Mr. Kennedy I will tell you that I am one of those 150 million Pan- 
dora users who enjoys your service, and welcome. 
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TESTIMONY OF JOSEPH J. KENNEDY, CHAIRMAN AND 
CHIEF EXECUTIVE OFFICER, PANDORA MEDIA, INC. 

Mr. Kennedy. Thank you, sir. Chairman Goodlatte, Ranking 
Member Watt, Members of the Subcommittee 

Mr. Goodlatte. Mr. Kennedy, you may want to push the button 
on your microphone so we can all hear you. 

Mr. Kennedy. Forgive me. Chairman Goodlatte, Ranking Mem- 
ber Watt, Members of the Subcommittee, I am Joe Kennedy, the 
CEO of Pandora, America’s largest Internet radio service, which 
more than 60 million Americans have listened to in just the last 
30 days. America’s embrace of Pandora reflects the potential of 
Internet radio. We play all of the great music created and enjoyed 
by Americans, not just the most popular genres and hits, but blue- 
grass, big band, gospel. New Orleans jazz, et cetera, over 400 
genres and subgenres. It is the most inclusive form of radio playing 
the music of over 100,000 different artists every month. 

I’m here to ask you to support the Internet Radio Fairness Act 
sponsored by your Judiciary Committee colleagues. Representative 
Chaffetz, Polis, Issa and Lofgren. This important legislation will 
address two extraordinary inequities in the Copyright Act. First, 
the unfair rate-setting standard that applies only to Internet radio, 
not to cable radio or satellite radio or to record companies when 
they obtain licenses from musical works and songwriters; and sec- 
ond, an unfair process that deviates in many important ways from 
how our Federal Court system works, one that actually prevents 
royalty judges from reviewing all relevant evidence when deter- 
mining Internet radio rates. The source of these inequities is 
massed by complex legalese, but the consequence is simple. In 2012 
Pandora will account for only 7 percent of U.S. radio listening, yet 
we will pay SoundExchange almost a quarter of a billion dollars, 
more than 50 percent of revenue. By contrast, satellite radio will 
pay 7 V 2 percent and cable radio 15 percent. Pandora pays more in 
absolute dollars than any other company, including SiriusXM, a 
company with eight times our revenue. 

In fact. Pandora pays more sound recording performance royal- 
ties than all of the radio industries in the UK, France, Canada and 
Australia combined. And although Pandora’s payments are extraor- 
dinarily high they would have been even higher had Congress not 
intervened to undo the Copyright Royalty Board’s disastrous 2007 
decision, so high, in fact, that they would have forced Pandora to 
shut down. In 14 months, the CRB will begin another rate setting. 
To avoid yet another congressional intervention, we urge your sup- 
port of the Internet Radio Fairness Act to ensure an outcome that 
is fair to all parties. 

How is it possible that Internet radio rates can be so unfair by 
any U.S. or global standard? The answer is twofold. First, the so- 
called willing buyer/willing-seller rate standard which applies only 
to Internet radio has not proven effective in practice. It forces the 
judges to set a rate based solely on marketplace benchmarks, yet 
there is no market for radio rates. Not only is there no market for 
these rates, but since this is also the Subcommittee on Competi- 
tion, you may be interested to hear that there is also evidence that 
the recording industry has actively sought to prevent any such 
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market from developing. This is a highly concentrated industry 
with an HHI of over 2,500. 

SoundExchange is today defending itself in Federal Court 
against charges that it conspired to impede SiriusXM’s effort to de- 
velop a market for radio rates. In contrast, the rate-setting stand- 
ard for cable and satellite radio and for record companies when 
they obtain licenses for musical works from songwriters, utilizes a 
widely accepted fairness test that directs the judges to assure fair- 
ness to all sides. The recording industry simply cannot defend that 
the standard it has embraced for over 30 years for use when it is 
the one obtaining rights is not the right standard when the roles 
are reversed and it is the licensor, not the licensee. 

The second inequity violates a most basic American principle of 
fairness. The CRB proceedings as structured under current law ac- 
tually permit the recording industry to cherry-pick the agreements 
entered into evidence in order to keep Internet radio rates artifi- 
cially high. This is just one example of how the CRB process is un- 
fair and what the Internet Radio Fairness Act will fix. 

In summary, Internet radio is enjoyed by over 100 million Ameri- 
cans, and we embrace that this new form of radio compensates per- 
forming artists. Absent the repeated congressional interventions 
detailed on the screen, today’s Internet radio would not exist. The 
law which produced such disastrous results will be relied upon 
again in a rate-setting process that begins in just 14 months. The 
time to fix that law is now. It will benefit artists, innovators and 
the millions of Americans who cherish Internet radio. Thank you. 

Mr. Goodlatte. Thank you, Mr. Kennedy. 

[The prepared statement of Mr. Kennedy follows:] 
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Statement of 
Joe Kennedy 
Chief Executive Officer 
Pandora 
before the 

Subcommittee on Intellectual Property, Competition and the Internet 
Committee on the Judiciary 
U.S. House of Representatives 

"Music Licensing Part One: Legislation in the 112th Congress" 
November 28, 2012 


Chairman Goodlatte, Ranking Member Watt, Members of the Subcommittee, 

I am Joe Kennedy, the CEO of Pandora, America's largest Internet radio service, which more than 60 
million Americans have listened to in just the last 30 days. Pandora is headquartered in an enterprise 
zone in Oakland, CA, where it has created over 400 new jobs in the last five years. 

Pandora's Popularity Reflects the Potential of Internet Radio 

Americans' embrace of Pandora reflects the potential of Internet radio. We play ALL of the great music 
created and enjoyed by Americans -- not just the hits in the most popular genres but Blues, Classical, 
Christian, Bluegrass, Big Band, Classic Country, Baroque, Klezmer, a Cappella, New Orleans jazz, Zydeco, 
etc.— over 400 genres and sub-genres. 

It is the most democratic and inclusive form of radio, playing the music of over 100,000 different artists 
(70% of them independent), represented by a catalogue of over a million songs. And over 95% of these 
songs play every month-over 950,000 unique songs play every month on Pandora. For most of these 
artists. Pandora is the only radio play they've ever enjoyed. It Is conceivable that this new vehicle for 
connecting artists with people who enjoy their particular kind of music, if it continues to grow, may 
eventually lead to the emergence of a musician's middle class. 

Listeners can access Pandora the same way they listen to other forms of radio. Eight of the world's 
largest automakers now include Pandora in new models. We are embedded in over 650 consumer 
electronics devices that enable Pandora to be enjoyed throughout people's homes. We are the second 
most downloaded iPhone app. Pandora is even built into refrigerators. Long gone are the days when 
customers accessed Internet radio only through their PCs or laptops. In fact, over 75% of our listening 
now takes place off the computer. 

The Playing Field for Internet Radio Is Anything But Level 

While Pandora and other Internet radio services compete directly with all of the other forms of radio for 
listeners in every place you find music - the home, the car, the office, on the go - we are subject to an 
astonishingly high royalty burden that is unique to Internet radio. 
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There are enormous differences in how performing artists and labels are compensated by digital radio 
services. This lack of a level playing field is fundamentally unfair and indefensible. The inequity arises 
from the fact that Congress has made decisions about radio and copyright law in a piecemeal and 
isolated manner; as each new form of radio transmission was invented, new legislation was passed but 
only to address the new form. The effect has been to penalize innovation when setting the rules for 
music royalties. The current ratesetting structure is a clear case of discrimination against the Internet 
and innovative services. 

The Internet Radio Fairness Act Corrects Two Extraordinary Inequities in the Copyright Act 

I am here to ask you to support the Internet Radio Fairness Act, sponsored by your Judiciary Committee 
colleagues. Representatives Chaffetz, Pollis, Issa and Lofgren. This important legislation will address two 
extraordinary inequities in the Copyright Acti 

First, the unfair rate-setting standard that applies only to Internet radio - not to cable radio or satellite 
radio, or to record companies when they obtain licenses for musical works from songwriters; and, 

Second, an unfair process that deviates in many Important ways from how our Federal court system 
works, one that actually prevents royalty judges from reviewing all relevant evidence when determining 
Internet radio rates. 

The source of these inequities is masked by complex legalese— but the consequence Is simple and 
indisputable: 

In 2012 Pandora will account for only 7% of U.S. radio listening, yet we will pay SoundExchange almost a 
quarter of a billion dollars— more than 50%of our revenue. By contrast, satellite radio will pay 7.5% of 
their revenue, and cable radio will pay 15% of their revenue. 

Pandora pays more In absolute dollars than any other company, including Sirius XM - a company with 
eight times our revenue. 

In fact. Pandora pays more sound recording performance royalties in absolute dollars than all of the 
AM/FM, satellite and Internet radio industries in the UK, France, Canada, and Australia - combined . 

For years the recording industry has pointed to the rest of the developed world as the model the U.S. 
should follow In terms of sound recording performance rights. How many times have you heard the 
head of the RIAA start a sentence on this topic with the following words 'The U.S. is the only country in 

the developed world "? Vet the rates paid today by Internet radio in the U.S. are astonishingly out of 

step with radio rates in every other country in the world. 

For example, in the U.K., where all forms of radio (including AM/FM) must pay sound recording 
performance royalties and which has a population one-fifth that of the U.S, the total amount of such 
royalties paid by all forms of radio last year was less than $100 million.^ By comparison the 

^ PPL Annual Review 2011, http://i55uu.com/ppi uk/docs/ppi ar2011; Note that the figures in this report include 
television usage of sound recordings as well as radio usage. 
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approximately $250 million currently being paid by Pandora to serve 7% of U.S. radio listening is 
exorbitantly high. 

And although Pandora's payments are extraordinarily high, they would have been even higher if 
Congress had not intervened to undo the Copyright Royalty Board's disastrous 2007 decision. So high in 
fact, that they would have forced Pandora to shut down. 

This was not the first time that Congress intervened to save Internet radio from a disastrous royalty rate 
decision under the Willing Buyer-Willing Seller standard. Although Pandora had not yet launched our 
service, in 2002 Congress stepped in to pass a law to allow the parties to reject the rates set by the panel 
and enter into an economically sustainable settlement. Two major rate setting decisions and two 
congressional interventions to undo those decisions - clearly we are dealing with a broken system that 
needs to be fixed. 


How Did We Get Here? 


1995: Digital Performance Rights Act 

First time a sound recording performance right was recognized by US law 
1998: DMCA 

Two fledging webcasters forced to accept the RIAA's proposed legislation and 
"willing buyer/witling seller" under threat of 'ephemeral copy’ lawsuits 

2000*2002: Webcasting Hearing (CARP) 

Congressional intervention required: Small Webcaster Settlement Act of 2002 

2005*2007: Webcasting Hearing (CRB) 

Congressional intervention required: Webcaster Settlement Acts of 2008 and 
2009 

2014-2015: Webcasting Hearing (CRB) 

Flawed standard and process could result in need for third Congressional 
intervention 


In 14 months the CRB will begin another rate-setting proceeding. To avoid the need for yet another 
Congressional intervention, we urge your support of the Internet Radio Fairness Act to ensure an 
outcome that is fair to all parties. 

How is it possible that Internet radio rates can be so unfair by any U.S. or global standard? The answer is 
twofold: 

The "Willing Buyer-Willing Seller" Rate Standard Has Failed Repeatedly 

First, the "willing buyer-willing seller" rate standard- which applies only to Internet radio— has not 
proven effective in practice. It forces the judges to set a rate based solely on marketplace 
benchmarks, yet there is no market for radio rates. 
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The current hearing to set rates for Satellite radio illustrates the absurdity of any standard that directs 
the judges to set rates based solely on marketplace benchmarks: Five years ago, SoundExchange argued 
that a complicated set of adjustments appropriately discounted the rates paid by subscription on- 
demand services to make them applicable to radio. Now, five years later, the rates paid by subscription 
on-demand services have decreased by 20%-yet SoundExchange is arguing that radio rates should 
nonetheless be increased. ^ 

Common sense would say that if this other market were a good benchmark for radio then a decrease in 
rates in that market would yield a decrease In rates for radio. But that's not what SoundExchange is 
arguing— wh/ch really is just an admission that there is no market for radio rates and telling the CRB to 
set rates based on a non-existent market makes It very difficult for them to do their job well. 

Not only is there no market for these rates, there is also evidence that the recording industry has 
actively sought to prevent any such market from developing. 

SoundExchange is today defending itself in Federal court against charges that it conspired to impede 
Sirius XM's effort to directly license music. 

According to a recent CRB transcript, the content of emails among recording industry principals 
discussing Sirius XM's direct licensing initiative has been paraphrased by SiriusXM's counsel as follows: 
"We've got to stop it, it's bad.... It will bring rates down. It will destroy the collective."^ 

The 801(b)(1) Standard Has Proven to Be Fair Over 30+ Years of Use 

In contrast, the so-called "801(b)" rate-setting standard for cable and satellite radio, and for record 
companies when they obtain licenses for musical works from songwriters, utilizes a widely accepted 
fairness test that directs the judges to assure fairness to all sides. 

The rate standard set forth in the Copyright Act at 17 U.S.C. §801(b)(l) was first introduced in the 
Copyright Act of 1975 and has been used since that time to guide the setting of rates that music labels 
must pay to songwriters and publishers for the use of their musical works. 

This standard directs rate setting panels: 

(1) To make determinations concerning the adjustment of reasonable copyright royalty rates— [which] 
shall be calculated to achieve the following objectives: 

(A) To maximize the availability of creative works to the public; 

(B) To afford the copyright owner a fair return for his creative work and the copyright user a fair 
income under existing economic conditions; 


^ U.S. Copyright Royalty Judges, Docket No.: 2011-1 CRB PSS/Satellite II, Determination of Rates and Terms 10-16- 
2012 - Vol. XIX, p. 4865, line 14-p. 4866, line 11 

^ U.S. Copyright Royalty Judges, Docket No.: 2011-1 CRB PSS/Satellite II, Determination of Rates and Terms 10-16- 
2012 - Vol. XIX, p. 4893, lines 11-16 
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(C) To reflect the relative roles of the copyright owner and the copyright user in the product made 
available to the public with respect to relative creative contribution, technological contribution, capital 
investment, cost, risk, and contribution to the opening of new markets for creative expression and 
media for their communication; 

(D) To minimize any disruptive impact on the structure of the industries involved and on generally 
prevailing industry practices. 

This rate standard has had the support of the recording industry since its introduction. The recording 
industry simply cannot defend that as a licensee of compositions it should have the benefit of the 801(b) 
"fairness" standard (which sets its royalties at about 10% of revenue), but as a licensor to Internet radio 
it deserves a different standard, one that under the 2007 CRB, would have captured over 100% of 
Pandora's revenue if Congress had not intervened. 

When Congress passed the very first law granting sound recording right holders a performance right in 
the Digital Performance Right in Sound Recordings Act of 1995, the standard selected was the 801(b) 
standard, with the support of the recording industry. 

When this Committee approved the Performance Rights Act in the last session of Congress, the standard 
selected was the 801(b) standard, modified to exclude the (D) factor, with the support of the recording 
industry. 

In the 37 years since the introduction of the 801(b) rate standard. Its application has never required 
Congressional intervention. 

Deviations from the Federal Court System Limit Transparency and Create Abuse Potential 

The second inequity violates a most basic American principle of fairness: the CRB proceedings as 
structured under current law actually permit the recording industry to prevent evidence from being 
presented, even when the judges would consider it relevant. 

In federal courts. Judges determine what evidence is admissible, and then they decide how much weight 
to give to various evidentiary submissions. Moreover, the Federal Rules of Evidence and Civil Procedure 
tend to undermine efforts by one party to hide relevant evidence. 

In contrast, royalty rate procedures empower parties to hide evidence and do not give the other party 
or the judges the authority to stop such shenanigans. 

One example occurred with an Inflated royalty rate that the recording industry agreed to with SiriusXM 
several years ago that covered just SiriusXM's Internet radio performances, which are a tiny portion of 
SiriusXM's usage. By its terms, the recording industry was permitted to submit the license into evidence 
in Internet radio proceedings (for example, against Pandora), but not to submit it into evidence in 
satellite rate proceedings.^ This manipulation by the recording industry was clearly intended to keep 

^ U.S. Copyright Royalty Judges, Docket No.: 2011-1 CRB PSS/Satellite II, Rebuttal Testimony of Janusz Ordover 7- 
02-2012, pp. 8-9, footnote 16 
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Internet radio rates artificially high and current law allows them to keep the judges from even knowing 
that they are being hoodwinked. 

This is just one example of how the CRB process is unfair and what the Internet Radio Fairness Act will 
fix. 

Summary: The Time to Fix the Law Is Now 
In summary: 

Internet radio is enjoyed by over a hundred million Americans, and we embrace that this new form of 
radio compensates performing artists. 

Absent repeated Congressional interventions, today's Internet radio would not exist. 

The law which produced such disastrous results will be relied upon again in the rate setting process that 
begins in just 14 months. 

The time to fix that law is now. It will benefit artists, Innovators, and the millions of Americans who 
cherish internet radio. 

Thank you. 
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Mr. Goodlatte. Mr. Reese, we are pleased to have your testi- 
mony. 

TESTIMONY OF BRUCE T. REESE, PRESIDENT AND CHIEF EX- 
ECUTIVE OFFICER, HUBBARD RADIO, LLC, ON BEHALF OF 

THE NATIONAL ASSOCIATION OF BROADCASTERS 

Mr. Reese. Thank you Chairman Goodlatte, Ranking Member 
Watt, and Members of the Committee for hearing us today. My 
name is Bruce Reese. I’m president of Hubbard Radio. We operate 
20 radio stations in major markets around the country, including 
WTOP here in Washington. I’ve been in the industry for 30 years, 
and I’m testifying today on behalf of the National Association of 
Broadcasters and its members. 

Local broadcast radio is unique among music delivery platforms 
because it is always on, it is always free and it is accessible to lis- 
teners in every local community across the country. There are now 
more than 14,000 local radio stations in the United States. With 
a growing audience, over 240 million people listen to radio every 
week, including those in communities that are underserved by 
other communications platforms. Local radio is responsible for hun- 
dreds of thousands of American jobs and has been shown time and 
time again to be a lifeline during times of emergency. What makes 
broadcast radio so successful is the local flavor of our program- 
ming, which forges a unique collection with listeners in a way that 
other media do not. In a constant cycle of new technology, broad- 
cast AM and FM radio has remained part of the fabric of American 
culture for more than 90 years. 

The Internet presents an enormous opportunity for broadcasters 
to expand both the reach and scope of locally-based services, in- 
cluding access to archive station materials, information about art- 
ists, and the ability to buy albums or concert tickets. Unfortu- 
nately, today many radio stations still do not stream their music 
over the web which does not help broadcasters or artists. There is 
one primary reason for the low adoption of Internet streaming by 
broadcasters: unaffordable royalty rates. For music-based radio sta- 
tions the advertising revenue simply does not cover the streaming 
costs. Further, no matter how popular your Internet service be- 
comes, the cost curve never bends in a favorable direction. At Hub- 
bard, we’ve chosen to pay these high rates to stream our stations 
over the web because we believe our listeners expect us to be there. 
But even in our best years, we do no better than break even in our 
music webcasting business. 

We’re fortunate to operate in large markets and to have the fi- 
nancial ability to make that long-term investment. This is either a 
luxury that many of my industry peers do not have or a risk they 
are unwilling to take. Whatever the reason the majority of broad- 
cast radio stations and the local services they provide remain out- 
side the reach of Internet listeners. How did we get here? When 
initially set in 2007, and then built upon in 2009, the rates set by 
the Copyright Royalty Board were universally decried as being out- 
rageously high. Four problems at the CRB contribute most signifi- 
cantly to these high royalties. First, the willing buyer/willing seller 
rate standard provides the judges with no explicit guidance on how 
to determine a fair market value. Second, the process by which the 
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parties present evidence of a fair market rate to the CRB is insuffi- 
cient. Third, the CRB appointment and rate-setting processes do 
not afford adequate congressional oversight allowing these rate de- 
cisions to proceed essentially unchecked. And fourth, the CRB proc- 
ess itself is riddled with uncertainty. It’s telling that when NAB 
made our last offer to the musicFIRST Coalition during the last 
Congress, our members’ top priority was to escape the total unpre- 
dictability of the CRB proceedings. 

We’re here today to begin a dialogue with this Subcommittee on 
how best to address these problems. NAB has members who are 
very supportive of the bill introduced by Congressman Chaffetz and 
Polis. Other members are still seeking better understanding of how 
the bill would impact their businesses. So while NAB has not yet 
endorsed any specific legislative approach, it is fair to say that 
NAB supports congressional efforts to ensure fair webcasting rates 
and needed CRB process reforms. 

This important discussion over how best to encourage the growth 
of Internet radio must not be bogged down by past fights over the 
controversial performance rights bills. Recent deals between indi- 
vidual broadcasters and record labels have included fees for AM/ 
FM airplay. This reinforces our belief that this is an issue best ad- 
dressed through private marketplace agreements. NAB continues 
to oppose an industry wide government mandate. Regardless of 
your position however on the performance fee issue. Congress can 
and should act to resolve the important webcasting rate making 
problems. The alternative inaction risks stifling the growth of 
Internet radio to the detriment of broadcasters, listeners and art- 
ists. Thank you, and I look forward to answering your questions. 

Mr. Coble [presiding]. Thank you, Mr. Reese. 

[The prepared statement of Mr. Reese follows:] 
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Good afternoon, Chairman Goodlatte, Ranking Member Watt and 
members of the Subcommittee on Intellectual Property, Competition, and the 
Internet. Thank you for inviting me to testify today. My name is Bruce Reese, and 
I am President and CEO of Hubbard Radio, LLC, which operates 20 radio 
stations in five national markets. Before Hubbard made its April 201 1 purchase of 
certain Bonneville International stations in Chicago, Washington. D.C., St. Louis, 
and Cincinnati, I was President and CEO of Bonneville International Corporation. 

I also chaired the Joint Radio and Television Boards of the National Association 
of Broadcasters (NAB) from 2004 through 2006. I am testifying today on behalf of 
the free, local, over-the-air radio members of the NAB. 

Introduction 

For over ninety years, broadcast radio has impacted the lives of 
Americans in many beneficial and significant ways. Radio broadcasters inform, 
educate, and alert our listeners to important events, topics, and emergencies. We 
introduce them to new music. We entertain them with sports, talk, and interviews. 
We are local, involved in our communities and proud to serve the public interest. 

Technological changes over the past decade have led to exciting new 
developments in the radio industry. Streaming, podcasting. HD radio, mobile 
devices, and other new digital platforms present both opportunities and 
challenges for radio broadcasters. Digital distribution is still only a small part of 
overall audio consumption, but it is providing innovative ways for us to reach and 
serve our listeners. 
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I am here today to talk to you about a significant ongoing impediment to 
broadcasters' ability to innovate in the digital arena - namely, the current rate - 
setting standard and procedures used at the Copyright Royalty Board (CRB) 
under the statutory license for streaming. 

The Standard and Procedures Used To Set Streaming Rates Discourage 
Streaming and Should Be Changed 

In the broadcast community, there is a wide array of opinions as to the 
viability and value of streaming. Some broadcasters see streaming as an 
essential, burgeoning revenue stream. Others regard it as tangential but also 
important to their core business of over-the-air broadcasting. Still others consider 
it as being not worth the investment, since it is nearly impossible for 
broadcasters’ streaming revenue to exceed the associated costs and royalty 
payments. Regardless of the camp, every broadcaster’s expansion into Internet 
radio is impeded by the unreasonable costs of webcasting royalties. Whether you 
are a large broadcaster or small broadcaster, or your station is based in 
Washington DC or Charlotte or Casper, the revenue that can be generated from 
streaming simply does not offset the costs. This imbalance is impeding the 
growth of Internet radio among broadcasters. 

Hubbard Radio streams our stations primarily as a service to our over-the- 
air listeners. We stream all our stations in all our markets. We believe that 
listeners expect to be able to access our stations through the Internet in addition 
to listening to their radios, and in a way we consider the cost of streaming a 
promotional expense. Nevertheless, we work very hard to monetize the streams. 
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Generally speaking, on a cumulative fiscal basis, we break even, with modest 
profits from the revenue from streaming our non-music stations offsetting the 
losses from streaming the music stations. Each year we revisit our streaming 
strategy and consider anew whether it’s worthwhiie to continue the service. 

Since webcasting began, the chief obstacle to developing a profitable 
streaming model has been the egregiously high royalty rates for sound 
recordings. The streaming rates that have resulted from proceedings by the 
Copyright Royalty Board (CRB) under the so-called “willing buyer/willing seller” 
standard have been artificially inflated, to the detriment of both services that wish 
to stream and the songwriters and performers who would benefit, in the form of 
increased exposure and royalties, from increased streaming. The “willing 
buyer/willing seller” standard has increased royalty rates to levels that are 
suffocating radio streaming services. This is likely true because absent any 
specific rate setting guidance, the theoretical “free market" in which willing buyers 
and willing sellers can freely negotiate does not actually exist. 

Broadcasters favor abandoning the “willing buyer/willing seller” standard 
and transitioning to the “801(b)(1)” standard for setting sound recording 
performance royalty rates. The 801 (b)(1) standard (so named because it is found 
in that section of the Copyright Act) has effectively, efficiently, and equitably 
balanced the interests of copyright owners, copyright users, and the public for 
decades, in various contexts and proceedings.^ 

'' Instead of determining rates for a statutory license through a hypothetical 
marketplace, 17 U.S.C.§ 801(b)(1) sets forth four objectives to be considered: "(A) To 
maximize the availability of creative works to the public; (B) To afford the copyright 
owner a fair return on his or her creative work and the copyright user a fair income under 
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As currently codified, this standard considers the interests of all 
stakeholders and the public, recognizes the value of all contributions of licensors 
and licensees, and has long been accepted and ratified by Congress. It reflects a 
Congressional intent not to set rates so onerous that they would stifle new 
businesses and uses of creative works. The 801 {b){ 1 ) criteria are particularly 
appropriate where, as now, there are essentially three companies controlling the 
majority of the distribution of sound recordings. Despite their recent disapproval 
of the standard in the context of this statutory license, now that they are in the 
position of licensor, the recording industry does not complain about the 801(b)(1) 
standard in the context of another statutory license, when they are acting as a 
licensee . 

The “willing buyer/willing seller" standard was perhaps most obviously 
inadequate when it led to rates for the 2006-201 0 license period (set by the CRB) 
that were so egregious that webcasters were forced to directly appeal to 
Congress. Passage of the Webcaster Settlement Acts of 2008 and 2009 
provided an opportunity to negotiate more appropriate arrangements with the 
recording industry. 

But the flaws in the CRB rate-setting process go beyond the excessively 
high royalty fees themselves. Broadcasters cannot create predictable business 
plans for streaming if we don’t know with any reasonable degree of certainty 


existing economic conditions; (C) To reflect the relative roles of the copyright owners 
and the copyright user in the product made available to the public with respect to relative 
creative contribution, technological contribution, capital investment, cost, risk, and 
contribution to the opening of new markets for creative expression and media for their 
communications; (D) To minimize any disruptive effect on the structure of the industries 
involved and on generally prevailing industry practices.” 
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what future rates will be. Further, the broadcasting business has been one built 
on fixed costs. It costs a radio station very little more to reach its millionth 
simultaneous listeners than it costs to reach its first. The statutory streaming 
fees, which increase on a per person, per listener basis, with none of the 
advantages that scale brings to most business models, are difficult to reconcile 
with the standard business practices of the broadcast industry. 

There is also a clear need to improve and update some of the CRB rules 
and procedures. This includes how stations report their music usage and how 
evidence is presented in CRB rate-setting proceedings. Another significant 
concern is the lack of Congressional oversight in the appointment process of the 
judges. 

Recent developments have further illustrated the dysfunction of the 
current rate-setting procedures. The constitutionality of the appointment of the 
CRB itself was recently called into question with an appeal before the D.C. 

Circuit Court of Appeals. And an additional complication to the broken CRB 
system came earlier this year when SiriusXM filed a lawsuit against the CRB’s 
chosen collective, SoundExchange, and A2IM (the American Association of 
Independent Music) claiming antitrust violations. This suit alleges that 
SoundExchange and A2IM conspired to prevent SiriusXM from negotiating direct 
licenses (which would take music out of the statutory royalty scheme 
administered by the CRB and SoundExchange). 

If anything, efforts should be made to facilitate and encourage direct 
licensing between the recording industry and those streaming music. Certain 
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performers have recently argued that direct licensing would reduce their 
compensation. However, I would respectfully submit that, to the extent this 
Subcommittee might consider this to be a significant issue, it is imperative to 
evaluate performers’ royalty payments in the larger context of their various 
streams of income, including how they are compensated by record labels. 

Congress Should Not Impose a Performance Tax on Broadcasters 

In beginning this important dialogue over how best to encourage the 
growth of Internet radio, Congress should not allow this debate to be bogged 
down by past fights over the performance tax, to which NAB remains staunchly 
opposed. For eighty years, American radio broadcasters and the music and 
recording industries have enjoyed a well-balanced relationship that has benefited 
all the parties. Record labels and performing artists profit from the free exposure 
provided by radio airplay, while local radio stations receive revenues from 
advertisers that purchase airtime to sell their products and services. 

Despite the many dramatic changes that have occurred in the digital 
music industry over the past decade, this interdependent relationship between 
radio and the music and recording industries remains fundamentally the same. 

Despite technological improvements, radio broadcasting retains the same 
basic character that it has had for decades. It is local. It is free to listeners. It is 
supported by commercial advertising. Local stations use on-air personalities and 
DJs to differentiate their programming, including by commenting on the music 
they play. While increasing, there is not an unlimited number of radio stations in 
the U.S., and listeners cannot choose what songs they will hear next, with the 
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exception of call-in and request lines. In addition, radio is characterized by its 
public service to local communities and is subject to numerous Federal 
Communications Commission (FCC) restrictions and obligations. 

Many digital audio transmission services are eager to associate 
themselves with radio’s rich history and consumer familiarity and affection, styling 
themselves as offering “radio" services. But simply marketing digital audio 
transmission services as “radio” does not make them so. 

In 1995 and 1998, Congress recognized the vast differences between 
digital audio transmission services and local radio when it created a limited digital 
sound recording performance right for those new services that diverged so 
dramatically from the nature of traditional radio. 

Now challenged by the economic downturn and financial threats posed by 
the rapidly changing digital environment, the recording industry is in search of 
additional revenue streams. But it is important to recognize that broadcasters are 
not responsible for the recording industry’s financial woes. Broadcasters have 
continued to do their part in presenting music to the public in the same manner 
that they have done for decades. Particularly in the current highly competitive 
environment, where broadcasters are struggling to adapt their own business 
models to address the realities implicit in new media, it makes little sense to 
siphon revenues from local broadcasters for record labels to prop up the 
recording industry’s past failings and ill-advised business decisions. 
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Conclusion 

The relationship between the radio industry and the recording industry in 
the U.S. is one of mutual collaboration, with a long history of positive economic 
benefits for both. Without the airplay provided by thousands of iocal radio 
stations across America, the recording industry would suffer immense economic 
harm. Local radio stations in the U.S. have been the primary promotional vehicle 
for music for decades; it is still the primary place where listeners are exposed to 
music and where the desire on the part of the consumer to acquire the music 
begins. 

The radio industry looks forward to a robust future that embraces the 
fundamental nature of broadcasting, as well as new opportunities arising from 
evolving digital technologies. But as we seek to develop business models that 
include streaming, we are continually thwarted by one consistent problem - 
statutory royalty rates and the dysfunctional rate-setting system and procedures. 

In short, the royalty rate setting process has become a royal mess, and an 
opportunity to remedy that situation would be embraced by all who stream music. 
Broadcasters welcome the opportunity to discuss reform of this dysfunctional 
process in greater detail. 
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Mr. Coble. Mr. Pakman you’re recognized for 5 minutes. 

TESTIMONY OF DAVID B. PAKMAN, PARTNER, VENROCK 

Mr. Pakman. Thank you, Chairman Goodlatte, Ranking Member 
Watt and Members of the Subcommittee. Thank you for inviting 
me here today to testify regarding the state of Internet music radio 
licensing. I’m a venture capitalist with the firm Venrock. We invest 
in early stage Internet health care and energy companies and work 
to build them into successful standalone high growth businesses. 
We look to invest in outstanding entrepreneurs intending to bring 
exciting new products to very large and vibrant markets. Our firm 
has invested more than $2.6 billion into more than 450 companies 
over the past 40 years. These investments include Apple, 
Athenahealth, Check Point Software, Intel and Doubleclick. Al- 
though I was previously a multi-time entrepreneur in the digital 
music business, we are not currently investors in any digital music 
or Internet radio companies. As venture capitalists we evaluate 
new companies largely based on three criteria: The abilities of the 
team, the size and conditions of the market the company aims to 
enter, and the quality of the product. Although we’ve met many 
great entrepreneurs with great product ideas, we have resisted in- 
vesting in digital music largely for one reason: The complications 
and conditions of the state of music licensing. The digital music 
business is one of the most perilous of all Internet businesses. We 
are skeptical under the current licensing regime that profitable 
standalone digital music companies can be built. In fact, hundreds 
of millions of dollars of venture capital have been lost in failed at- 
tempts to launch sustainable companies in this market. While our 
industry is used to failure, the failure rate of digital music compa- 
nies is among the highest of any industry we have evaluated. This 
is solely due to the overburdensome royalty requirements imposed 
upon digital music licensees by record companies under both vol- 
untary and compulsory rate structures. The compulsory royalty 
rates imposed upon Internet radio companies render them 
noninvestible businesses from the perspective of many VCs. 

The Internet has delivered unprecedented innovation to the 
music community and allowed more and more artists to be heard 
unfiltered by the incumbent major record labels and terrestrial 
radio stations. I believe more people listen to a more diverse set of 
music today than ever before in our time. However, the companies 
trying to deliver these innovative services are unsustainable under 
the current rates and frequently shut down once their investors 
grow tired of subsidizing these high rates and illusive profits fail 
to arrive at any scale. Pandora is a company that’s done an amaz- 
ing job of trying to make their business work at the incredibly high 
rates under which it currently operates. 

But their quarterly earnings reports make abundantly clear why 
they are virtually alone in this category. Regretfully I cannot point 
to a single stand-alone business that operates profitably in Internet 
radio. In fact, in all of digital music, only very large companies who 
subsidize their digital music efforts with profits from elsewhere in 
their business currently survive as distributors or retailers of 
music. 
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There was a time when record companies were part of conglom- 
erate media companies which also distributed the music they con- 
trolled. These joint owners and users of music appreciated the need 
for healthy economics on both sides of a license. Once the Internet 
emerged, new distributors or users of music grew outside of major 
label ownership. Perhaps in response to their failure to prosper as 
Internet distributors of music, the major labels took at short-term 
approach and refused to license their music on terms that would 
allow the music users to enjoy healthy businesses. 

To this day, more than 15 years since I first entered the digital 
music business, I remain baffled by this practice. In my opinion, it 
is in the long-term best interests of music rights holders to encour- 
age a healthy, profitable digital music business that attracts in- 
vestment capital, encourages innovation, and indeed celebrates the 
successes of the licensees of its music. A healthy future for the re- 
corded music business demands an ecosystem of hundreds or even 
thousands of successful music licensees, prospering by delivering 
innovative music services to the global Internet. Yet the actions of 
the RIAA seem counter to this very goal. They have appeared on 
the opposite side of every issue facing digital music innovators, op- 
posed to sensible licensing rates meant to achieve a healthy mar- 
ket. Regretfully, and, perhaps most upsetting to all of us, the art- 
ists are the ones who suffer most. They depend on the actions of 
their labels to encourage a healthy market to grow, and have little 
influence on the decisions of the RIAA. 

I am a believer in the value of open and unfettered markets and 
generally prefer market-based solutions. Unfortunately the music 
industry is controlled by a mere three major labels, two of them 
controlling about two-thirds of all record sales. That amount of con- 
centrated monopoly power has prevented a free market from oper- 
ating and letting a healthy group of music licensees thrive. 

That said, I do believe there has been great value in compulsory 
licensing regimes such as the one governing Internet radio. This 
structure has allowed Internet radio companies to license the cata- 
logs of all record labels and tens of thousands of independent art- 
ists, not just the dominant majors. 

The problem is simply that the rates available to Internet radio 
companies under this compulsory license are too high. They fright- 
en off investment capital, prevent great entrepreneurs from inno- 
vating, and they kill off exciting attempts to bring their music serv- 
ices to consumers. 

I would like nothing more than to invest in the many entre- 
preneurs we have met with great ideas about the future of music, 
but without a sensible rate structure in place, our focus on this 
market won’t be able to return. 

Thank you. 

Mr. Coble. Thank you, Mr. Pakman. 

[The prepared statement of Mr. Pakman follows:] 



73 


Testimony of David B. Pakman 
Partner 
Venrock 


U S. House of Representatives Committee on the Judiciary 
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Chairman Goodlatte, Congressman Watt, and Members of the Subcommittee: 


Thank you for inviting me to testify today regarding the state of internet music radio licensing. T 
am a venture capitalist with the firm Venrock. We invest in early stage internet, healthcare and 
energy companies and work to build them into successful, stand-alone, high-growth businesses. 
We look to invest in outstanding entrepreneurs intending to bring exciting new products to very 
large and vibrant markets. Our firm has invested more than $2.6 billion in more than 450 
companies over the past 40 years. These investments include Apple, Athenahealth, Check Point 
Software, Intel and Doubleclick. 

Although I was previously a multi-time entrepreneur in the digital music business, we are not 
currently investors in any digital music or internet radio companies. 

As venture capitalists, we evaluate new companies largely based on three criteria: the abilities of 
the team, the size and conditions of the market the company aims to enter, and the quality of the 
product. Although we have met many great entrepreneurs with great product ideas, we have 
resisted investing in digital music largely for one reason — the complications and conditions of 
the state of music licensing. The digital music business is one of the most perilous of all internet 
businesses. We are skeptical, under the current licensing regime, that profitable stand-alone 
digital music companies can be built. In fact, hundreds of millions of dollars of venture capital 
have been lost in failed attempts to launch sustainable companies in this market. While our 
industry is used to failure, the failure rate of digital music companies is among the highest of any 
industry we have evaluated. This is solely due to the over-burdensome royalty requirements 
imposed upon digital music licensees by record companies under both voluntary and compulsory 
rate structures. The compulsory royalty rates imposed upon internet radio companies render them 
non-investible businesses from the perspective of many VCs. 

The internet has delivered unprecedented innovation to the music community and allowed more 
and more artists to be heard unfiltered by the incumbent major record labels and terrestrial radio 
stations. I believe more people listen to a more diverse set of music today than ever before in our 
time. However the companies trying to deliver these innovative services are unsustainable under 
the current rates and frequently shut down once their investors grow tired of subsidizing these 
high rates and elusive profits fail to arrive at any scale. Pandora is a company that has done an 
amazing job of trying to make their business work at the incredibly high rates under which it 
currently operates — but their quarterly earnings reports make abundantly clear why they are 
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virtually alone in this category. Regretfully, I cannot point to a single stand-alone business that 
operates profitably in internet radio. In fact, in all of digital music, only very large companies 
who subsidize their music efforts with profits from elsewhere in their business currently survive 
as distributors or retailers of music. 

There was a time when the record companies were part of conglomerate media companies which 
also distributed and licensed the music they controlled. These joint “owners” and “users” of 
music appreciated the need for healthy economics on both sides of a license. Once the internet 
emerged, new distributors or “users” of music grew outside of major label ownership. Perhaps in 
response to their failure to prosper as internet distributors of music, the major labels took a short- 
term approach and refused to license their music on terms that would allow the “music users” to 
enjoy healthy businesses. To this day, more than 15 years since I first entered the digital music 
business, I remain baffled by this practice. In my opinion, it is in the long-term best interest of 
music rights holders to encourage a healthy, profitable digital music business that attracts 
investment capital, encourages innovation, and indeed celebrates the successes of the licensees of 
its music. A healthy future for the recorded music business demands an ecosystem of hundreds 
or even thousands of successful music licensees, prospering by delivering innovative music 
services to the global internet. Yet the actions of the RIAA seem counter to this very goal. They 
have appeared on the opposite side of every issue facing digital music innovators, opposed to 
sensible licensing rates meant to achieve a healthy market. Regretfully, and perhaps most 
upsetting to all of us, the artists are the ones who suffer most. They depend on the actions of their 
labels to encourage a healthy market to grow and have little influence on the decisions of the 
RIAA. 

I am a believer in the value of open and unfettered markets and generally prefer market-based 
solutions. Unfortunately, the music industry is controlled by a mere three major labels, two of 
them controlling about two-thirds of all record sales. That amount of concentrated monopoly 
power has prevented a free market from operating and letting a healthy group of music licensees 
thrive. That said, 1 do believe there has been great value in compulsory licensing regimes such as 
the one governing internet radio. This structure has allowed internet radio companies to license 
the catalogs of all record labels and tens of thousands of independent artists, not just the 
dominant majors, bringing unprecedented exposure and revenue to the vibrant long tail of indie 
music — often where music innovation itself gestates. 

The problem is simply that the rates available to internet radio companies under this compulsory 
license are too high. They frighten off investment capital, prevent great entrepreneurs from 
innovating, and kill off exciting attempts to bring great new music services to consumers. 
American entrepreneurship and innovation require vibrant markets unburdened by artificially 
high rate structures. I am hopeful you will see through the rhetoric often employed in this debate 
and make sensible policy based on sound economics. I would like nothing more than to invest in 
the many entrepreneurs we have met who have great ideas about the future of music. With a 
sensible rate structure in place, our focus on this market could return. 


Please note: lire views expressed herein are my own and are not necessarily those held by 
Venrock or other individual partners at the firm. 


Mr. Coble. Mr. Jam. 

TESTIMONY OF JIMMY JAM, CHAIR EMERITUS, THE RECORD- 
ING ACADEMY, RECORD PRODUCER, SONGWRITER, RECORD- 
ING ARTIST 

Mr. Jam. Thank you, Chairman Goodlatte, Ranking Member 
Watt and Members of the Subcommittee. My name is Jimmy Jam. 
I am a record producer, recording artist, songwriter and small busi- 
ness owner. I am also the chair emeritus of the Board of The Re- 
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cording Academy, known for producing the Grammy Awards. The 
Recording Academy is the trade association that represents the in- 
dividual performers, songwriters and studio professionals who cre- 
ate the music enjoyed around the country and around world. I am 
also a member of the American Federation of Musicians, SAG- 
AFTRA, and ASCAP. I am honored and grateful for the opportunity 
to present the music creators’ viewpoint at this important hearing. 

Now, as a record producer I have had the privilege of working 
with some of the finest recording artists, including Usher, Mariah 
Carey, the Isley Brothers, Willie Nelson, Yolanda Adams and many 
others. And while their names are well known, if you came to my 
studio on any given day, you would see dozens of people who you 
have never heard of employed as session musicians, background 
singers, songwriters, engineers and other professionals who all de- 
rive their income from creating music. The majority of Recording 
Academy members are middle-class artists; music is not just their 
lives, but their livelihood. 

As a small business owner, I know firsthand that bringing music 
to the American public takes time, investment, talent, and the pas- 
sion of many remarkable individuals, but while music is our pas- 
sion, it is also our job, and, like any job, we hope to be paid fairly 
for our work. So let us compare two of the ways creators get paid 
in the digital era. 

If a consumer downloads a song from Amazon, they pay the 
rights holders and creators about 70 cents. If a consumer streams 
that same song on Pandora radio. Pandora pays SoundExchange 
about one-tenth of 1 penny; or, put another way, the listener would 
have to hear that song on Pandora every single day for nearly 2 
years to equal the payments earned from the one download on 
Amazon. 

So when Pandora tells you it is paying too much, think about 
that tenth of a penny, and then remember that small amount is 
shared by the copyright owners, featured artists, session musicians, 
singers and producers. That is why the Recording Academy opposes 
H.R. 6480, the Internet Radio Fairness Act, which would lower 
these already small payments by as much as 85 percent. And while 
Pandora is trying to lower the earnings of artists through legisla- 
tion, it is also seeking to lower its payments to songwriters in rate 
court. We oppose both efforts. 

The Internet Radio Fairness Act is ironically named. First, it is 
hardly fair to ask the very people who enable Pandora’s business 
to work for below-market payments. But even worse it fails to men- 
tion the most unfair aspect of the music royalty debate. 

Now, if I told you, the congressional leaders responsible for IP 
policy, that one business in America is allowed to take and use an- 
other’s intellectual property without permission or compensation, I 
think you would say, that is crazy. Well, one such business does 
exist: the radio broadcast industry. 

Through unbelievable exemption in the law, terrestrial radio is 
allowed to take and profit from any sound recording without paying 
a single penny to those that create the track. Now, this is the only 
industry in America that is allowed to do this, and the United 
States is the only developed country in the world that provides 
such an exemption for its broadcasters. We believe that before 
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there can be any discussion of rates or rate standards, Congress 
should close the corporate radio loophole. 

Chairman Goodlatte, the Internet Radio Fairness Act is anything 
but fair, but by all means it is time to have a real conversation 
about fairness. For example, is it fair for Pandora, which already 
enjoys the benefit of a compulsory license, to also enjoy a govern- 
ment-imposed, below-market rate? Is it fair for songwriters who 
provide the very DNA of the music industry to have to fight Pan- 
dora in court just to keep their already small payments? And fi- 
nally, is it fair for terrestrial broadcasters to pay nothing for using 
the sound recordings because they, not we, have decided that it is 
good for us? 

The answer to all these questions is clearly no. Members of the 
Subcommittee, if you agree that music creators should be paid fair- 
ly for their work, then I ask that you oppose H.R. 6480, and that 
we all work together to support fair-market royalties paid by all 
who use music as the foundation of their business. 

Thank you. 

Mr. Coble. Thank you, Mr. Jam. 

[The prepared statement of Mr. Jam follows:] 
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Chairman Goodlatte, Ranking Member Watt, and members of the Subcommittee: My name is 
Jimmy Jam. I’m a record producer, recording artist, songwriter, and small business owner. I am 
also Chair Emeritus of the Board of The Recording Academy. Known for producing, the 
GRAMMY Awards, The Recording Academy is the trade association that represents tlie 
mdi\ddual performers, songwTiters and studio professionals who create tlie music enjoyed around 
the country and around the world. I am also a member of the American Federation of Musicians, 
SAG-AFTRA and ASG AP, I am honored and grateful for the opportunity to present the music 
creator’s Mewpoint at this important hearing. 

AS;a record produce!'. Tve liad the privilege of working with some of the finest rccoi’diiig artists, 
inclndiiig Usher, Maiiah Carey. 1 he Isley Brotlicrs, Sting and Y olanda Adams. And while their 
names are well known, if you came to my studio on any given day. yon w'onld see dozens of 
people you’ve never lieard of employed as session musicians, background singers, songwrilerSjj 
engineers and others prolessionafs who derive their income Ifom creating music. 

The majority of Recording Academy members are middle class artists. Music is not just their 
lives, but their livelihoods. 

As a small business owner, I know first-hand that bringing music to the American public takes 
invcstmcni. time, and the talents and passion of many remarkable indi\iduals. 

But while music is (kif passion, it's also our job. And as with any job, we hope to be paid (airly 
Ibr our work. 

So let’s compare two ways creators get paid in to digital era. 
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TP a L-onsunier downloads a song Irom Ama/.c>n‘'s mp3 alore fbr 99 cents, Aina/on pays the rights 
holders and creators about 70 cents. If a consumer streams that same song on Pandora radio. 
Pandora pays SoundExcbange about one tendi of one penny. Or put another way, the listener 
would have to hear that song on Pandora every single day for nearly two years to equal the 
payments earned from that one download. 

So when Pandora tells you it's paying toO much to the creators who are the backbone of its 
business, think about that tenth of a penny — and remember that small amount is shared by 
copyright owners, featured artists, session musician^ singers, and producers. We're talking 
about very little money per play. 

That's why the Recording Academy opposes H.R. 6480, which wriuld lower these already small 
payments by as much as R5 percent. 

It's also inipoitaut to note that wliilc Pandora is hying to lower the eaniings of artists tlu'ough 
legislation, it is simulti neon sly seeking to lower its paynienis to songviitei's in rate court.. As an 
organization that represents hotli anists and songwidtcrs. The Recording Academy opposes both 
the Internet Radio Fairness Act as well as any attempts to lower payments to songwriters. 

The Internet Radio Fairness Act is ironically named. First, it's Iiardly fair to ask the very people 
\vho enable Pandora's business to work for below-market payments, But perhaps even worse, it 
neglects to mention the most unfair aspect of all in the music royalty debate, So while we 
discuss these digital platforms, we must also address an important inequity in the analog world. 

If I told you - the Congressional leaders responsible for LP. policy - that one business in 
America is ailoved to take and use another's intellectual property without permission or 
conipcnsatioli, I think you would find that patently unjust. Well, one such business does exist 
The radio broadcast iiidusriy^ Through an inexplicable exemption in the law. terrestiial radio is. 
allowed to take and profit li'oin any sound recording without paying a single penny to those 
who created the track This is the only industry in America allowed sucb a taking, and the 
T.Tnited Slates is the only developed country in the world that provides such an exemption to its 
broadcasters. 

The NAB will tell you, on the basis of a iew deals with independent record labels, that the 
marketplace will solve tliis problem. But we need Congress to provide an industry-wide solution 
that covers all broadcasters and all artists, ^d if yoU don’t believe me, take it from the architect 
of the first ortlicse piivate market deals. Scott Boi'chctta;, the CEO of Big Machine Records who 
made the first private deal tliat includes a tciTcsfrial royalty, sent a lettei'to Congi’css noting tlie 
reasons why private deals are n<it a subslitule for legislation. And I would ask that his letter be 
SLibmilled into the record. 

Private deals between a few labels and broadcasters cannot create a performance right — only 
Congress can. And until this important right is. established in law, the United States will 
continue to lose tens of millions of dollars each ye^ as money is collected for American music 
played in foreign counties — revenue rightly belonging to American creators and businesses - but 
not shared with us because we lack a performance right. 
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We believe lhal belbi e Ihere eati be any disiiussibn alVdles or rale slandards, CongresK should 
address this anomaly in the- law and close the cGipprate radio loophole. 1 want to thank the 
members of this Committee who have supported and favorably reported the Performance Rights 
Act. and also thank ^fr. Nadler for his draft legislation, the Interim FIRST Act which ensures a 
level playing field for all participants. 

Chairman Goodlatte, the Internet Radio Fairness Act is anything but fair. But by all means, it’s 
time to have a real conversation about fairness. 

Is it fair for Pandora — which already enjoys the benefits of a compulsory’ license - to also enjoy 
a government-imposed below'-market rate so it can increase its profit margins at the expense of 
arlisls? Is it (air Ibr songwriters, who provide Ihe very DNA ol'the music industry, to be asked 
to light to maintain Iheir already meager payments I'roni Pandora? .And Imally. is it lair for 
teiTcstrial broadcastei's to pay iiotliing for using sound recordings because they not wc have 
decided it’s good for usV 

The answer to all of these questions is clearly no. 

Those of us who make music are happy to share our gifts with the world, and we only ask that 
we be paid a fair wage in return. Members of the subcommittee, if you agree that music creators 
should be paid fairly for tlieir work, then I ask that you oppose H.R. 6480 and that we work 
together to support fair-market royalties paid by all who use music as the foundation of their 
business. 


Thank ybu. 
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Mr. Coble. Dr. Eisenach. 

TESTIMONY OF JEFFREY A. EISENACH, MANAGING DIRECTOR 
AND PRINCIPAL, NAVIGANT ECONOMICS 

Mr. Eisenach. Mr. Chairman and Mr. Ranking Member, Mem- 
bers of the Subcommittee, thank you for the opportunity to testify 
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before you today. I thank Mr. Goodlatte for his kind introduction 
and note that while the research upon which my testimony is based 
was partially supported by the musicFIRST Coalition, I am appear- 
ing solely on my own behalf, and the views I will express are exclu- 
sively my own. 

I have submitted written testimony, and I would like to briefly 
summarize it. 

Beginning with the Digital Performance Right in Sound Record- 
ings Act of 1995, and continuing with the Digital Millennium Copy- 
right Act in 1998, Congress has adopted an increasingly market- 
oriented approach to sound performance recording rights. 

Under DMCA, license terms and royalty rates for nearly all par- 
ties are either negotiated directly between the parties or, in the 
case of rights subject to a compulsory license, are set so as to, 
quote, “represent the rates and terms that would have been nego- 
tiated in the marketplace between a willing buyer and a willing 
seller.” Twice in recent years this Subcommittee has passed legisla- 
tion that would have extended this market-based approach to over- 
the-air broadcasting. 

My central point today is that Congress is on the right track and 
should not turn back by passing legislation designed to subsidize 
a particular class of copyright users. I am referring, of course, to 
the proposed Internet Radio Fairness Act, or IRFA, and especially 
to the proposal to replace the market-oriented willing buyer/willing 
seller standard with the uneconomic four-part standard under sec- 
tion 801(b) of the Copyright Act of 1976. Doing so would distort the 
marketplace and harm consumers for four primary reasons. 

First, market-based rates maximize consumer welfare by ensur- 
ing that society’s resources are directed to their highest-valued 
uses. In a market-based economy like ours, prices serve as the key 
signaling mechanism telling economic actors how capital and labor 
should be directed to produce products and services valued most 
highly by consumers at the lowest possible cost. Replacing the mar- 
ket-based willing buyer/willing seller standard with the downward- 
biased 801(b) standard would result in the misallocation of eco- 
nomic resources and ultimately make consumers worse off. 

Second, there is no valid economic or public policy basis for forc- 
ing content providers to subsidize webcasters by charging them the 
below-market rates that would almost surely result from IRFA. 
The market for online music is intensely vibrant and growing rap- 
idly. Online advertising revenues are growing 30 percent per year. 
New firms are entering the market, existing firms are garnering 
billion-dollar valuations, and the mobile marketplace, as Pandora 
notes prominently in its most recent financial reports, is getting 
ready to take off and explode. 

Pandora makes much of the fact that content acquisition ac- 
counts for half or more of its revenues, but in reality its content 
costs as a proportion of revenues are comparable to other similar 
firms. Moreover, the ratio of Pandora’s content costs to its revenues 
is within Pandora’s control. As The New York Times put it re- 
cently, throughout the music industry there is a wide belief that 
Pandora could solve its financial problems by simply selling more 
ads. 



81 


Third, the fourth prong of section 801(b), the nondisruption 
standard, would grant copyright users a de facto right to perpetual 
profitability based on their current business models. In fact, copy- 
right users are arguing in the current SDARS II proceeding that 
the nondisruption standard guarantees them a profit not only on 
their past investments, but on future investments as well. 

In the dynamic world of online content delivery, the creation of 
what amounts to a right of eternal life for market incumbents is 
a recipe for technological and marketplace stagnation. 

Fourth and finally, passage of IRFA would risk politicizing the 
rate-setting process for sound recording performance rights. The 
changes it would make to the appointment process and qualifica- 
tions of the copyright royalty judges would reduce the objectivity 
and independence of the CRB. 

More broadly, as you all know, all firms would prefer to pay 
lower prices for their inputs. Car manufacturers would like to pay 
less for steel, filling stations less for gasoline, aluminum plants less 
for electricity. In general, markets ensure that the prices paid for 
such inputs are, to paraphrase Goldilocks, neither too high nor too 
low, but just right. 

The politicization of pricing decisions, on the other hand, favors 
those with the greatest capacities for political influence. In this 
case Congress should not allow the fact that webcasters have the 
demonstrated capacity to generate a large volume of emails from 
their listeners to lead to a result that would in the end harm those 
very same consumers by retarding innovation and destroying in- 
centives for content creation. 

Mr. Chairman and Members of the Subcommittee, that completes 
my testimony. I look forward to your questions. 

Mr. Coble. Thank you. Doctor. 

[The prepared statement of Mr. Eisenach follows:] 
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OF 

JEFFREY A. EISENACH, PH.D. 

BEFORE THE SUBCOMMITTEE ON 
INTELLECTUAL PROPERTY, COMPETITION AND THE INTERNET 
COMMITTEE THE JUDICIARY 
UNITED STATES HOUSE OF REPRESENTATIVES 
November 28, 2012 


Mr. Chairman and Members of the Subcommittee, thank you for the opportunity to appear before 
you today to testify on issues relating to music licensing. 

1 currently serve as a Managing Director at Navigant Economics, a Visiting Scholar at the 
American Enterprise Institute and an adjunct professor at George Mason University Law School, 
where I teach the course on Regulated Industries. In all of these capacities, and for much of the 
past two decades, I have written about and taught on topics relevant to the subject of today’s 
hearing. While some of the research upon which my testimony today is based was supported in 
part by the musicFlRST coalition, I am appearing today solely on my own behalf, and the views 
I will express are exclusively my own. 

My testimony today focuses on the sound recording performance right and, in particular, on what 
is commonly referred to as the digital performance right.' As the Subcommittee knows well, 
until recently, owners of sound recording performance rights were granted reproduction and 
distribution rights, but - unlike the holders of musical work rights - were not granted a 
performance right. Thus, copyright holders of sound recordings could monetize the copying and 
distribution of their recordings, but could not charge for “performances,” such as when radio 
stations (or webcasters) played copyrighted music. In the absence of such a property right, 
naturally, there was no market for sound recording performances. 

Beginning with passage of the Digital Performance Right in Sound Recordings Act (DPRA) in 
1995,^ Congress has moved gradually in the direction of both creating performance rights and 
putting in place the conditions to allow such rights to be traded at market (that is, economically 
efficient) rates. The DPRA established the first sound recording performance right in the form of 
the digital performance right. Then, in the 1998 Digital Millennium Copyright Act (DMCA), 
Congress established the principle that license terms and royalty rates would either be negotiated 
directly between the parties or, in the case of rights subject to a compulsory license, would 
“represent the rates and tenns that would have been negotiated in the marketplace between a 
willing buyer and a willing seller.”"' Twice in recent years, this subcommittee has passed 


^ I have rcccTilly aulhorcd a sludy on the sound pcrfonnancc rccoiding righl which addresses many of the issues 
discussed herein. It is included in tlris written slatement as Attachiiieut A. 

“ Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39. 

17U.S.C. § 114(f)(2)(B). 
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legislation that would have further advanced market-based principles by extending the sound 
performance right to the over-the-air broadcasts of terrestrial broadcasters '* 

The central point of my testimony today is that Congress should continue to move in the 
direction of using market-based mechanisms for setting the terms and rates by which sound 
recording performance rights are licensed among rights holders and users. Equally important, it 
should resist entreaties to backslide by passing legislation that would replace the current market- 
based standard for royalty rates with one designed to tilt the playing field in such a way as to 
subsidize a particular class of copyright users. 

1 am referring, of course, to the proposed Internet Radio Fairness Act (IRFA, H R. 6480/S. 
3609). 'While the IRFA contains a number of provisions designed to tilt the rate-setting process 
in favor of copyright users and against copyright holders, at its core is its proposal to replace the 
market-oriented willing buyer/willing seller standard with the uneconomic, four-part standard 
under Section 801(b)(1) of the Copyright Act of 1976 (the “801(b) standard”). To do so would 
represent a significant step in the wrong direction, both because the rates likely to emerge from 
the rate setting process would be below those that would emerge from a competitive market, and 
thus reduce economic welfare, and because the “non-disruption” standard contained in Section 
801(b)(1)(D) would create perverse incentives that are fundamentally at odds with the 
innovative, dynamic nature of the market for online music. 

Specifically, replacing the willing buyer/willing seller standard with the 801(b) standard and 
making the other changes proposed by the IRFA would harm consumers for four primary 
reasons. 

(1) Market-based rates result in the efficient - i.e., consumer-welfare-maximizing - 
allocation of society’s resources, and the willing buyer/willing seller standard embodies 
the principle of market-based rates. 

(2) The lower rates that would result from the IRFA are not necessary to preserve a vibrant, 
growing market for online music, and would harm the market for content creation. 

(3) The non-disruption standard contained in Section 801(b)(1)(D) is fundamentally 
inconsistent market-based incentives for efficiency and innovation, especially in a 
dynamic market such as the market for digital music. 

(4) Adoption of the IRFA would distort the rate setting process and likely result in the further 
politicization of rate setting for sound performance rights. 

Let me expand briefly on each reason. 

First, market-based rates maximize consumer welfare by ensuring that society’s resources are 
directed to their highest valued uses. In a market-based economy like ours, prices serve as the 
key signaling mechanism telling economic actors how capital and labor should be directed to 


^ See Tlie Perfonnance Rights Act of 2007 (H.R. 4789/S. 2500) and its successor. The Peifomrance Rights Act of 
2009 (H.R. 848/S. 379). 
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produce the products and services valued most highly by consumers at the lowest possible cost. 
Prices set above market-clearing levels result in too many resources being directed towards 
production, while at the same time too little of the resulting output is demanded by consumers. 
Prices set below market clearing levels have the opposite effect - too little is produced, and 
consumers are unable to procure the amount, or the quality, of products they desire. 

As I detail in Attachment A, the willing buyer/willing seller standard has been implemented in 
such a way as to produce royalty rates consistent with those that would likely result from a freely 
functioning market. In particular, the arbitration bodies that have set rates in the major 
Webcaster proceedings have based their determinations on freely negotiated rates for analogous 
products, e g., the rates for interactive services, which are not subject to a compulsory license. 
While no rate setting process is perfect, the procedures followed by the Copyright Arbitration 
Royalty Panel (in Webcaster I) and by the Copyright Royalty Board (in Webcaster II and 
Webcaster III) - which include opportunities for all sides to fully present their positions, 
supported by expert economic and industry testimony, as well as both administrative and judicial 
review - have likely yielded rates that reasonably approximate those that would have resulted 
from voluntary negotiations in a freely operating market, and thus are presumptively consumer- 
welfare-maximizing. 

Second, while IRFA would almost certainly produce the lower royalty rates its supporters seek, 
there is no valid economic or public policy basis for forcing content providers to subsidize 
webcasters by charging them below-market rates. The market for online music is intensely 
vibrant and growing rapidly. Tens of thousands of new listeners are signing up to services like 
Pandora and Spotify every week, and existing listeners are using the services more and more 
intensely every year. Online advertising revenues are growing 30 percent per year, new firms 
are entering the market at a rapid pace, and existing firms are gamering billion dollar market 
valuations. 

IRFA’s leading supporter. Pandora, makes much of the fact that content acquisition accounts for 
a large proportion of its revenues, but in fact its content costs as a proportion of revenues are 
comparable to other, similar firms. For example, as I detail in the attachment, the proportion of 
revenues accounted for by content costs for Netflix and Pandora have been nearly identical over 
the last three years (2009-2011) for which data is available from both finns; indeed, for each of 
the last two years, Netflix has paid a higher proportion of its revenues for content acquisition 
than has Pandora. 

Moreover, and cmcially, the ratio of Pandora’s content costs to its revenues is well within 
Pandora’s control: To raise its revenues, it need only choose to sell additional advertising. As 
The New York Times reported recently, “Throughout the music industry there is a wide belief that 
Pandora could solve its financial problems ... by simply selling more ads.” 


^ See Ben Sisario, “Proposed Bill Could Change Royally Rales for Inlerncl Radio,” The AW’ York Times (Seplember 23, 

2012) (available at httD:/'\\A\Av.i'iviiines.com/20i2.-'09/24-''business./media.0)roLX>sed-bi!l-could-chain2e-rovaitv-ratea-fpr-!nieme t- 
radio. hlnil ). See also Richard Greenfield, “Congress Should be Working lo Raise Royally Rales on Pandora, Nol Lovver Them,” 
BTIG Research (September 24, 2012) (available at http:/V\\AV'\v.btigresearch.com/2012/09,’24,''cnngress-sliould-be-'\vorking-to- 
raise-royally-rales-on-pandora-nol-lower-lhcm'') (“[T]he reason why companies such as Pandora pay such high royally rales as a 
percentage of revenues is because they severely limit audio advertising to protect the user experience and keep people on the 
platform. Tf Pandora ran several minutes of audio ads per hour (the wt'av terrestrial radio does) vs. just a few 15 sec. spots, the % 
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Third, the Section 801(b)(1)(D) non-disruption standard would fundamentally distort the rate 
setting process by granting users a de facto right to perpetual profitability based on their current 
business models. Indeed, as 1 detail in the attachment, experts testifying on behalf of copyright 
users in the current SOARS II proceeding have argued that the non -disruption standard not only 
requires rates to be set so as to guarantee copyright users profits on their initial investments, 
apparently in perpetuity, but even to ensure that they can “recover the financial cost of capital for 
forward-looking investments,” since rates that fail to give users incentives to continue investing 
in their businesses would be “disruptive.” 

In the dynamic world of online content delivery — in which new and improved business models 
are constantly replacing old, obsolete ones - the creation of what licensees argue is a de facto 
right to perpetual profitability is a recipe for technological and marketplace stagnation.* 

Fourth, and finally, both the act of passing the IRFA and a number of its specific provisions 
would distort the rate setting process and likely result in the further politicization of rate setting 
for sound recording performance rights. As 1 detail in the attachment, a number of the IRFA’s 
specific provisions, including the changes it would make to the appointment process and 
qualifications of the copyright royalty judges, would threaten to reduce the objectivity and 
independence of the CRB. 

More broadly, it is a truism that all market participants would prefer to pay lower prices for their 
inputs - car manufacturers would like to pay less for steel, gas stations less for gas and soft 
drinks, aluminum plants less for electricity. In the absence of market failures, however, market 
forces ensure that the prices paid for such inputs are, to paraphrase Goldilocks, neither too high 
nor too low, but “just right,” The politicization of pricing decisions, on the other hand, results in 
prices which favor the actors with the greatest capacities for political influence. In this case, 
Congress should not allow the fact that webcasters have the demonstrated capacity to generate a 
large volume of emails from their listeners to lead to a result that would, in the end, harm those 
very same consumers by retarding innovation and destroying incentives for content creation. 


* 


ft ft 


Mr. Chairman and Members of the Subcommittee, that completes my testimony. 1 look forward 
to any questions you may have. 


of revenues paid out as royalties would be dramatically low'er and would be more in line with satellite radio or cable TV. 
Tnlcrcslinglvk SpolilV’s radio pnxlucl runs subslanliallv more advertising per hour than Pandora.”). 

^ By contrast, as the D.C. Circuit explained in re\-iewing the Webcaster 11 decision, the willing buyerAvilhng seller 
standard docs nol require rales lo be set so as lo preserve inefficient business models. Sec IniercoUegiaie Broadcast 
System v. Copyright Royally Board 574 F. 3d 748, 761 (D.C. Cir. 2009) ("[IJt was nol error for ihc Judges lo rcjcci 
the snictll conunercictl w ebcasters' pleas tliiit paying per peifoimaiice w'ould w reck their inefficient business models. 
The Judges nuide clear they could not ‘giumintee a profitable business to every market entrant.' The Judges are not 
required to preserve the business of every participant in a market.") (empliasis added). 
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Attachment A 


The Sound Recording Performance Right at a 
Crossroads: Will Market Rates Prevail? 


Jeffrey A. Eisenach ^ 


Starting in the 1990s, Federal policy has moved in the direction of a market-oriented 
approach towards sound recording rights, beginning with Congress' decision to create a 
sound recording performance copyright in 1995. In 1998, Congress provided that most 
statutory royalty rates, including the rates paid by wehcasters like Pandora Radio, M>OL(ld 
be set using a market-based "willing buyer, willing seller " (WHWS) standard. Since then, 
the WHWS standard has been applied in several rate setting proceedings, hut complaints 
from webcasters that the rates were "too high" have led to Congressional intervention 
and, ultimately, to adoption of rates below market ieveW. Now, as a new rate setting 
cycle is about to get underway, webcasters have begun lobbying Congress to replace the 
WBWS standard with a new version of the so-called 801(h) standard, which promises 
copyright users a right of “non-disruption. " Adoption of the 801(b) standard — and the 
other changes favored by the wehcasters - \\>ould result in rates below economically 
efficient le\>els, thereby distorting markets, slowing innovation and harming consumers. 
This paper examines the market for sound recording performance rights, concluding that 
Congre.ss should resi.st webca.sters’ pleas for regulatory favoritism and in.stead continue 
moving towards a market-oriented approach, starting with extending the .sound 
performance right to terrestrial radio. 
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I. iNTRODDCnON 

Until 1995, the principal protection afforded to holders of sound recording 
copyrights were rights of reproduction and distribution. Thus, copyright holders 
of sound recordings could monetize the copyir^ and distribution of their 
recordings, but could not charge for “perfomrances,” such as when radio stations 
played copyrighted music. In tire absence of such a property' right, naturally, 
there was no market for sound recording performances.* 

Beginning with passage of the Digital Perfomiance Right in Sound 
Recordings Act (“DPRA”) in 1995, Congress has moved gradually in the 
direction of both creating performance rights and putting in place the conditions 
to allow such rights to be traded at market (that is, economically efficient) rates. 
The first sound recording performance right, for certain digital performances, 
was created by DPRA, which also created a compulsory- license for nonexempt, 
non-intcractivc, digital subscription transmissions. In 1998, Congress expanded 
the compulsory license to additional digital performances in the Digital 
Millennium Copyright Act (“DMCA”). As a result, for some rights, particularly' 
“interactive” services, buyers and sellers bargain freely over rates and conditions. 
However, “non-interactive” services (i.e., radio-like “streammg” serv'ices), may 
take advantage of a compulsory license: Buyers and sellers have the option of 
negotiating voluntary agreements (which is generally done on an industry-wide 
basis), but if they fail to do so. sellers are required to license rights at 
government-determined “statutory” rates. 

In this context, the criteria for setting statutory rates are obviously important. 
For most non-intcractivc services, the DMCA established a “willing 
buycr/willing seller” (“WBWS”) standard, which is intended to set rates at the 
level that would have been reached in a voluntary, marketplace negotiation. In 
practice, as implemented by Copyright Arbitration Royalty Panels (“CARP”) and 
later by tlic Copyright Royalty Board (“CRB”), tire WBWS standard ha.s resulted 
in a market-oriented approach to setting rates. 

In adopting the WBWS standard. Congress chose to reject the previous, less 
market-oriented standard used in the DPRA, namely a four-part test under 
Section 801(b) of the 1976 Copyright Act. Unlike the WBWS standard, the 
801(b) approach requires regulators to take into account non-market based 
criteria in setting royalties for statutory' licenses, including specifically to set rates 
so as to protect licensees against any “disruptive” effects that might be caused by 
paying royalties - no matter how market-oriented they may be. Thus, the 801(b) 
standard arguably grants licensees a de facto right to perpetual profitability, 
allow'ing licensees to argue that they and their business models have a right to be 
protected from “disruption.” In tlie dy'iiaiuic world of online content delivery' - 
in which new and improved business models are constantly replacing old, 
obsolete ones the creation of such a right has obvious negative consequences 
for innovation . 

Fortunately, the 801(b) standard currently applies to only a handful of 
companies, which were “grandfathered” when the DMCA was adopted. Thus, 
royalties for all other sound recording performance rights are established either 
through direct market negotiations among the parties or, tor compulsory licenses. 


' Here and elsewhere in tliis paper, 1 nse tlie term ‘'property right” in die colloquial sense, 
that is, as die right to right to exclude odiers from usuig a good. 
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under the market-oriented WBWS standard. Moreover, in recent years, Congress 
has shown substantial interest in bringing tlie one significant remaining area in 
which propertj' rights are lacking - over-the-air performances by terrestrial 
broadcasters - under a market-oriented framework, by extending the sound 
recording performance right to such performances. In short, the recent history of 
the sound recording performance right has been clearly in the drrection of a more 
market-oriented approach. 

In mid-2012, however, legislation was introduced in both the House and 
Senate that would reverse the pro-market trend by replacing the W'BW'S standard 
with the less-markct-oriented 801(b) standard for the compulsory licenses for 
sound recording performances. The Internet Radio Fairness Act (‘ IRFA”) (H.R. 
6480 in tire House, S. 3609 rn the Senate) - which is supported by some 
webcasters (e g.. Pandora) - would require copyright judges to take into account 
whether market-based royalty rates might “dismpt" the business models of 
licensees. It goes without saying that the webcasters that support the bill expect 
the 801(b) approach would result in lower royalties than under the current 
market-based standard. 

The IRFA does not stop, however, at imposing the anti-dismption standard 
on future royalty proceedings. It contains a series of additional measures, all 
designed to tilt the institutional playing field to the advantage of webcasters, 
including prohibiting the CRB from considering certam types of evidence and 
forcing it to ignore relevant precedents. As if to ensure that eeonomics will play 
as small a role as possible in future CRB deliberations, the Act even removes the 
requirement that at least one of tire three CRB judges have expertise in 
economics. 

As I explain below, the arguments offered in support of the IRFA - that it is 
necessary’ to ensure a vibrant market for digital music, or that it will “level the 
playing field” by subjecting all digital music distributors to the same copyright 
regime - are unfounded. The market for digital music is growii^ by leaps and 
bounds, and the rapid growth of online advertising and wireless broadband, 
ensure that it will continue to do so. Webcasters are not paying “unreasonable” 
rates, and they arc fully capable of paying market rates in the future. Moreover, 
imposing the 801(b) standard on webcaster royalty proceedings would not 
address tire most serious imbalances in tire current royalty' regime, including tire 
fact that over-the-air broadcasts by terrestrial broadcasters continue to be exempt 
altogetlier &om the sound recording perfomiance right. 

Tire remainder of this paper is organized as follows. Section 11 presents a 
brief history of the sound recording performance right. Section III reviews the 
implementation of the WBWS and 801(b) standards by the CARP and the CRB, 
and explains why, m practice, the 801(b) standard is likely to result m below- 
market rates. Section IV explains why the rates established for non-interactive 
online music services under the WBWS standard are both efficient and 
“reasonable,” and details the harm to innovation, competition and consumers that 
would result from adoption of the 801(b) standard for all statutory' royalty 
proceedings. Section V presents a brief summary and offers a few concluding 
thouglits. Specifically, it recommends tliat Congress return to the market- 
oriented path it started down in the 1990s, beginning with extending the sound 
perfomiance right to terrestrial radio. 
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11. Tim Sound Recording Performance Right: A Brief History 

Under Section 102 of the Copyright Act of 1976, there are two types of 
copyrights associated with recorded music." The first copyright protects the 
musical composition (consisting of the notes and hnics) wTitten by the 
composer.^ Tliis “musical work” copyright is typically held by a music 
publisher.'' Tire second type of copyriglit protects subsequent recordings of a 
given song by a particular artist.' Tliis “sound recording” copyright is ty^iically' 
held by the producer of the sound recording, most often a record label." 

Prior to 1995, there was an important distinction betw'een the rights enjoyed 
by the owners of a musical work copyright and a sound recording copyright. The 
owner of a musical work copynght was also granted a “performance right” 
which entitled her to compensation whenever her copyrighted work was 
performed or broadcast publicly.’ The owners of sound recording copyrights, 
how’ovcr, were not granted a performance right.* For example, when a radio 
station publicly broadcasts a song over the air, it pays a royalty to the holder of 
the musical work copyright, but not to the holder of the sound recording 
copyright.'’ Tire principal protection afforded to owners of sound recording 
copyrights was a reproduction and distribution riglit, which granted 


‘ See e.^., Libraiy of Congress, Copyriglit Royalty Judges, Digital Performance Right m 
Sound Recordings and Ephemeral Recordings, Final Rule, and Order, 11 FR 24084 (May 1 , 2007) 
(hereafter Webcasterll'). 

’ Id 

^ See Kimberly L. Craft, “Hie Webcasting Music Revolution Is Ready to Begm, as Soon as 
We Figure out the Copyright Law: The Story of tlie Music Industrv at War with Itself,’' Hastings 
Communications & Entertainment Law Journal 24:1 (2001) 1-42 at 4 (hereafter Craft 2001). 

■ See JVebcaster II at 24086. (‘The term ‘musical work’ refers to tlie notes and lyrics of a 
song, wliile a ‘sound recording’ results from ‘the llxatioii of a series of musical, spoken or other 
sounds. A song that is sung and recorded will constitute a somid recording by the entity that records 
the peifoTiuance, and a musical work liy the songwriter.”). See also Brian Bay, ‘The Sujiei BrawL 
The Ilistorv' and Future of the Soimd Recording Performance Right,’’ Michigan 
Telecommunications and Technology Law Re^aew. 16 (2009) 179-212 at 183 (’‘Sound recording 
copyrights, on the other hand, are normally owned by the artist or record label and protect tlie 
originality of the recording itself as distinct from the miderlying wTitteai lyrics or melody.”). 

See Webcaster 11 at 24086 (“Typically, a record label owns die copyright in a soiuid 
recording and a music publisher owns the copyright in a musical work.”) (citations onutted). 

See Craft 2001 at 4 (“If a performance of die musical work happens to be broadcast oi'er 
the aimaves such as by a radio station, each play is also woith money, in the foini of royalties, to 
the songwriter and publisher.’’). See also Jeremy Delibero, “Copyright Arbitration Royalty Panels 
and the Webcasting Controversy: Tlic .Antithesis of Good Alternative Dispute Resolution,” 
Pepperdine Dispute Resolution Lom’ Journal 5:1 (2005) 83-114 at 85 (hereafter Delibero 2005) 
(“Within die Copyright Act, [musical] copyright owners enjoy an exclusive right of pubhc 
performance. The copyright oiMier may recover royalties anytime a third party publicly performs 
the work. A pubhc performance includes bodi die musical vork and the sound recording .... Unlike 
musical works, die owner of a sound recording (rusually a record label) is not autoiiiaticaUy entitled 
to performance royalties under die Copyright Act.”). 

^ See Wehcaster fl at 24086 (“The performance right is granted to all categories of 
copyrighted works with one excqiLion: Sound recordings. Tlius, while the owner of a musical work 
enjoys the performance right, the owner of a soimd recording docs not.”). 

See Croft 2001 at 6 (“While radio broadcasters pay royalties to publishers and writers for 
use of the musical work, they have, however, never had to pay any sort of royalty or licensing fee 
to die actual record companies for use of the sound recording.”). See also Intercollegiate Broadcast 
System, Inc., et al, v. Copyright Royalty’ BoaiH, 574 F,3d 748, 753 ( D.C. Cir. 2009) (“llie 
copyright owners of musical works, but not those of soimd recordings, liave long enjoyed exclusive 
rights to public perfomiances of dieir works.”) (hereafter Webcaster II Circuit Opinion). 
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compensation for the phj'sical reproduction and sale of sound recordings (and 
prevented the unautliorized reproduction and distribution of recordings).*” Tliis 
reproduction right was beneficial to sound recording copyright owners prior to 
the 1990s, when recorded songs were primarily disseminated to consumers via 
the sale of physical records or CDs.' Broadcasters also argued that no 
performance right was necessary' because radio airplay helped to promote the 
sales of sound recordings.*" 

A. The Digital Performance Rights Act 

In the 1990s, the emergence of digital communications technologies and the 
growth of the Internet dramatically altered the music landscape.*^ In addition to 
purchasing cassettes or CDs, or tuning into AM/FM radio, listeners could access 
music via digital satellite transmissions, Internet radio (“webcasters'’), or cable 
music services.*^ As digitally broadcast music began to take root, record labels, 
backed by both the Copyright Office and the Patent and Trademark Office, 
argued that the prevailing copyright stmeture w'ould not adequately compensate 
owners of sound recording copynghts.*’ Congress was concerned that "certain 
lypes of subscription and interactive audio services might adversely affect sales 
of sound recordings and erode copyright owners’ ability to control and bo paid 
for use of their work,” as well as about the potential for fiirthcr erosion in the 
future from “pay-per-listen, audio-on-demand, or ‘dial-up’ services for a 
particular recording or artist” (die so-called ‘‘celestial jukebox”).*** In response to 
these concerns. Congress enacted die Digital Perfomiance Right in Sound 
Recordings Act in 1995,*^ 

Tlic DPRA granted the owners of sound recordings a right to compensation 
for performances of copyrighted works broadcast "by means of a digital audio 
transmission,” often referred to as the ‘‘digital performance right.”*** ‘Terrestrial” 
broadcasters (like AM and FM radio stations) that simulcast transmissions over 
the Internet were exempt. Non-subscription (ad-supported) services did not exist 
at the time. 

While DPRA required digital music services to compensate copyright 
holders, it treated interactive services and non-interactive services very' 


See Sound Recording .-Vet of 1971, Pub. L. 92-ltr), 8.S Stat, 791 (1971). 

' * See Craft 2001 at 5-6 ("Traditionally, the record companies have made money by selling 
copies of tlic sound recordhig, in form of vhiyl albums, and later cassette tapes and CDs. the 
record companies then pay tlie musical artist a percentage of htese sales (i.e., the artist's 
royalties)."). 

See e.g., Day 2009 at 184. 

See Delihero 2005 at 86-87. 

Id. See also Eldar Haber, "Copy'tighLs in the Stream; The Battle on W'ebeasling," Santa 
Clara Computer High Technology Law Journal 28:4 (2012) 769-813 at 773 ("W'cbcasting is a 
digital transmission of creative work over a network that restilts m the playing of tire work, without 
storhig a pennanent copy at the recipient’s end. . . . Put simply, webcasting is listening to music or 
watchmg a video m ‘real tunc,’ mstead of downloadmg a fQe and viewmg or listemng to it after tlie 
downloadhig is complete or at any otlier time."). 

** See U.S. Senate, Committee on the Judiciaiy, Digital Performance Right in Sound 
Records Act of 1995 (Repoit 104-128, August 4, 1995) at 11-15 (lieieaftei DPi24 Senate Report). 

Id. alii. 

” Piibliel.aw 104-39, 109Smf 3.36 (1995). 

See Reethoven.com Ll.C v. I.ihmrian of Cong... 394 F 3d 939, 942 (D.C. Cir 2005); see 
also Wehcasterll Circuit Opinion at 753 and Wcbcoster 1} at 24086 
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differently^ Because interactive sendees provide the abilitr' to listen to a given 
song “on demand,” tlius obviating tire need to purchase a physical copy of a 
sound recording, drey arguably pose a more potent tlireat to music sales than non- 
interactive services (which are more akin to radio).®' Thus, Congress established 
an exclusive copyright for interactive services, allowing rights holders to 
negotiate freely' in the market for such rights."* 

For non-interactive services (i.e., radio services or “vvebcasters”), on the 
other hand, DPRA created a compulsory' license granting users full access to 
record companies’ libraries of sound recordings.®® Royalty rates could still be 
voluntarily negotiated by the parties, but if they failed to agree, rates were set 
through binding arbitration by a Copyright Arbitration Royalty' Panel convened 
by the Librarian of Congress, subject to his review and a right to appeal to the 
D C. Circuit Court of Appeals.®’ 

Notably for our purposes, DPRA borrowed the substantive criteria for 
arbitrated roy'alty rates from a pre-existing four-part standard found in section 
8()l(b)(l) of die Copyright Act of 1976. Specifically, 8()l(b)(l) requires diat 
royalty rates achieve four objectives: 

(A) .Ma.ximizing the availability of creative w orks to the public; 

(B) Affording copyright owners a fair return for their creative 
work and a fair income under existing economic conditions; 

(C) Reflecting the relative roles of die copyright owner and the 
copyright user in the product made available to die public widi 
respect to relative creative contribution, technological 
contribution, capital inv'estment, cost, risk, and contribution to 
the opening of new' markets for creative expression and media; 

(D) Minimizing any disruptive impact on the structure of the 
industries involved.®* 

As discussed below, the first three criteria, standing alone, imply a standard 
tiiat is similar to die market-based WBWS standard. However, the fourth 
criterion, requiring "non-disruption,” reflects a departure from the principle of 


*** Ses Mall .Taiiksor. "From Broadcasl to W'cbcasl: Copyrighl T.aiv and SLreaming Media.” 
Texas Intellectjjal Pmpt^rlv Law Journal 1 1 (2003) 447-498 at 456 {hcrceftcr Jackson 2003). 

®" Id 

Id See also Day 2009 at 185. 

See Amy Diivall, ^‘Royalt\' Rate-Setting for Webcasters: A Royal(ty) Mess,” Michigan 
Telecommunicatiotis Technology Law> Re^ieM> 15 (2008) 267-295 at 270, n, 20 (‘’The statutory 
license is compulsorv' because the user of tlie copyrighted work need not get uidividual permission 
from tlie copyright holder; tlieir permission is automatically given if the user coiiiphes wiUi the 
requiremenLs of the sLaLuLe.”) (hereafler Duvall loos'). The requirements of the statutory licenses 
included limitations on the number of songs by a single artist or from a single album that could be 
played per hour, as well as a prohibition on releasing an advance playlist of upcoming songs. Id at 
271. 

” W.,at271. 

17 U.S.C. 801(b)(1). See. also Copyright Royalty Board. Librarv' of Congress, 
Detemnnation ofRates and Terms for Preexisting Subscription Services and Satellite Digital Audio 
Radio Services: Pinal Rule and Order, 73 FR 4080 (Jannarv 24, 2008) at 4082 (hereafter SD/\RS 
/). 
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market-based rates in favor of protecting licensees from potentially "disniptive” 
changes in royalties. Today, only a handful of services remain subject to this 
anachronistic standard. 

B. The Digital MillemUm Copyright Act 

The years immediately following passage of the DPRA saw the emergence of 
the Internet and the rapid growth of “streaming radio.” These new services were 
generally non-intcractivc and non-subscnption, relying on adv^ertising for 
revenue. Because advertising-supported services were not in existence at the 
time DPRA was passed, they were not covered by its compulsory license In 
1998, Congress addressed this oversight by expanding the scope of the 
compulsorv' license as part of the Digital Millennium Copyright Act 
(“DMCA”).“^ Tlie DMCA offered tliese new iion-interaetive services the benefit 
of a statutorv' license (rather than requiring these services to negotiate licenses 
with individual sound recording copyright owners),"^ 

The DMCA divided non-intcractive digital audio services into two groups. 
The first group consisted of FCC-licensed satellite digital audio services 
(SDARS) that existed prior to July 31, 1998 (i.e., satellite radio companies Sirius 
and XM) and three subscription services; DMX, Music Choice and Muzak 
(called Pre-Existing Subscription Services, orPSS)."® Under the DMCA, PSS and 
SDARS were “grandfatliered” under tlie 801(b)(1) standard, under tlie tlieorv' tliat 
they had relied on tlie standard at the time. 

Tlie second group consisted of “new” digital subscription services and 
services making “eligible non-subscription transmissions.” which included 
Intcmct-only radio webcasters like Pandora and simulcasts of ovcr-thc-air 
broadcasts.^'^ For these services, in the absence of a voluntary agreement between 
copyright holders and die webcasters, die DMCA directed diat the rates for 


See Day 2009 at 187. See also Jackson 2003 at 457 (“At die time tlie fDPRAl was 
wTitteiu webcasting was a nascent teclmology. By 1998, webcasting had proliferated with hundreds 
of radio stations and webcasters streaming music on tlie Internet. As Congress prepared to pass the 
Digital Millennium Copyright Act, (lie RTAA successfully lobbied to insert language to the 
provisions of the DPRA lo close the ‘loophole* that prevented them from licensing non- 
subscription webcast performances.'*). See further Ctvft 2001 at 12 (‘The new teclmology, along 
with its various Internet applications, spread quickly. Suddenly, onhne-only webcasters were 
streaming digital music over the Internet not merely on the envisioned subscription basis like 
satellite and cable conij'^anies, but also on a non-subscription basis by means of paid 
advertisements, like ordinary radio progranmiing.'*). 

See Webcasler II ai240S6. 

See Craft 2001 at 15 (“lliis license would ease die burden of having to locate and pay all 
of die individual record companies diat held the sound recordiiig copyrights to the various musical 
selections IransmiUed. 

See SDARS I at 4080, n. 3 (“Section 1 1 4(j)(l 1 ) of the Cop)'right Act defines the term 
‘preexisting subscription service* to mean ‘a service that performs soimd recordings by means of 
noninteractive audio-only subscription digital audio transmissions, which w^as in existence and w’as 
makmg such transmissions to die public for a fee on or before July 31, 1998...”). DMX was 
subsequently liquidated and its assets purchased by aiiodier company, and therefore lost its 
“grandfathered” status. 

See Duvall 200S at 272 (“The Digitd. Milleimiuni Copyright Act (DMCA) addressed 
rovalty payments for w'ebcasteis under Section 114. The DMCA adopted the statutoiv license for 
two types of webcasting: ‘preexisting subscription services* and ‘eligible non-subscription 
serv'ices.’ These two categories meliided terrestrial radio stations’ online rebroadcasls as well as 
pure webcasters, but excluded providers who allow'cd users Lo download or select music tif their 
choice.”). 
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statutory licenses and royalties should be set by the CARP to “represent the rates 
and tenns tliat would liave been negotiated in tire marketplace between a willing 
buj'er and a willing seller’ (the “willing buyer/willing seller” standard, or 
“WBWS”).’" 

As discussed further below, Congress has interv'ened directly in the setting of 
webcaster royalties twice since passage of the DMCA, both times by passing 
legislation favorable to webcasters. In 2002, it passed the Small Webcasters 
Settlement Act of 2002, which “encouraged” record labels to negotiate lower 
rates with small webcasters than had been set by the CARP in the Webcasler I 
proceeding. Then, in 2008 and 2009, it passed (and then extended) the 
Webcaster Settlement Act, which again “encouraged” rights holders to negotiate 
lower royalty rates, this time offering all webcasters a discount from the rates set 
by tlie CRB in its 2007 Webcaster II 

Notably, neither the DPRA nor the DMC.A extended the sound perfonnance 
rights to tlie most prolific users of sound recordings, terrestrial radio stations. 
However, in the late 2000's, Congress considered adopting legislation, the 
Performance Rights Act of 2007 (H.R. 4789/S. 2500) and its successor, the 
Performance Rights Act of 2009 (H.R. 848/S. 379), which would have extended 
the sound recording right to terrestrial radio, established a compulsorv' license for 
terrestrial radio stations, and adopted a single “fair market value” standard for all 
terrestrial broadcasters, cable, satellite and Internet services. Specifically, as 
passed by both the House and Senate Judieiaiy^ Committees, Seetion 2 of the 
Perfonnance Rights Act instructed tlie CRB to establish statutoiy^ rates under the 
first three prongs of Section 801(b)(1), but rejected Section 801(b)(1)(D), the 
non-disruption standard. ’’^ Based on CRB precedent, the first tliree prongs of the 
801(b)(1) establish a market-based standard which is similar, if not identical, to 
the WBWS standard. Thus, the Performance Rights Act w'ould thus have created 


See 17 U.S.C. § 1 14(f)(1) (pre-existing serv'ices) and 17 U.S.C. §1 14(f)(2) (eligible non- 
snbscription services and new subscription services). With respect to the WliWS standard. 
Congress directed that several considerations be taken into account. See 17 U.S.C. § 114(fX2)(B) 
("In determining such rates and terms, the copyright arbitration royalW panel shall base its decision 
on economic, competitive, and programming mformation presented by the parties including (i) 
whetlier use of tlie service may substitute for or may promote the sales of phonorecords or 
otherwise may inlerfere willi or may enhance tlie sound record copyright owner’s other streams of 
revenue from its sound recordings; and (ii) the relative roles of the copyright owner and the 
transmitting entity in the copyrighted ivork and the service made available to the public with 
respect to relative creative contribution, technological contribution, capital investment, cost, and 
nsk.”); and Committee on the Judiciary', U.S. House of Representatives, Secticni-hy-Sectiori 
Analysis oflI.R. 228J (105**^ Congress, 2d Session, September 1998) at 57-59. 

In addition, in 2004, Congress passed the Copyright Royalty and Distribution Reform 
Act, (CRDRA) (Public Law 108-419), which implemented procedural changes favored by 
webcasters. Among otlier changes, the law replaced the ad hoc CARP panels witli a three-judge 
Copyright Royalty Board. See e.g., Congressional Record 150;26 (March 3, 2004 at h762-h772 
(available at http: //capitol words. org/dale,^20n4/0-V0->.4'f762_copyri ghi-Tovallv-aud-dislribuiion- 
rcron ri -acl-or-2/) . See also Robin .Tcwcler. The Copwighf Rovalty and Distinhufion Reform Act of 
2005. Congressional Research Service (2004) (available al 

http://wv\vv.ipmall.info/liosted resotirces/crs/RS2 15 12_041216.pdf). 

Sec e.g., ConniiiLlee im the Judiciary, Pefformance Rights .Act (HR. 848) Report 1 1 1-680 
(December 14, 2010) at 14 ("The section further estabhshes rate standard parity among terrestrial 
broadcasters, cable, satellite, and Internet services, by creating one rate standard for Copyright 
Royalty Judges (CR*is) to consider, regardless of tlie platform involved. The new standard will be 
the old 801(b) standard minus subpart (1))... .”) (available at hthi://wv\vv.gpo.gov/fdsys/pkg/CRPT- 
1 1 llirpt680/pdf/CRPT-l 1 llirpt680.pdf). 
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a level playing field for all users of soimd performance rights with rates set either 
through voluntary negotiations or, where necessary, through a statutory license 
based on a market-based standard. 

111. 'nni SotJND Recording Performance Right in Practice 

Since passage of the DPRA and DMCA, sound recording perfomiance 
copyright holders and licensees have engaged in multiple rounds of negotiations 
over digital performance royalties, sometimes arriving at voluntary' agreements, 
but more commonly settliug rates through lihgated proceedings before the CARP 
and its successor, the CRB.^^ 

Since 1998, there have been three full-blown copyright royalty proceedings 
for uon-prc-cxisting digital music services under the WBWS standard (known as 
Webcasier I, Webcasler II, and Webcasler 111): in addition, as noted above, there 
have been ttvo direct statutory interventions, the Small Webctister Settlement Act 
of 2002 and the Webcaster Settlement Acts of 2008 and 2009. As detailed in the 
first subsection below, the formal proceedings have involved extensive economic 
analysis, supported by literally dozens of industry and economic experts, with 
multiple lay'ers of administrative and judicial review. While the results of these 
proceedings have in many regards favored webcasters, webcasters have 
nevertheless succeeded on more than one occasion in lobbying Congress to 
intervene in the process in favor of still lower rates. Thus the IRFA is merely the 
latest in a string of efforts by webcasters to have royalties set at below-market 
rates. 

In addition to the three Webcaster proceedings, there have been two formal 
proceedings {PSS I and SOARS I) to set rates for PSS and SDARS, and a second 
(SOARS II) is underway . Rates in these proceedings have been set under the 
801(b) standard and, as discussed in the second subsection below, demonstrate 
that the 801 (b) standard has resulted in rates below market-based levels. 

Table 1 presents a brief summary of the primary' Webcasler and SOARS 
proceedings.^* 


In the meantime, of course, rights holders have also negotiated voluntary agreements with 
online interactive services, such as Spotify. As discussed below, these voluntarily negotiated rates 
have been used by the Copyright Royalty Board as the basis for setting compulsory license rates. 

The following review addresses the central issues in these proceedings and for copyright 
policy going forward, namely the terms and level of royalty rates for the primary' sound 
performance right at issue. Each proceeding has also addressed a variety of ancillary' issues, such 
as the rates for ‘’ephemeral” recordings (which are digital copies made for tlie purpose of 
facilitating online music distribution), minimum fees applicable to smaller webcasters, tlie division 
of certain proceeds between studios and artists, and so forth. No effort is made here to present a 
complete or comprehensive treatment of these ancillary issues. 
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Table 1 : 

SwEcren Rate Procei-iiings. 1998-2012 


Term 

Governing 

Standard 

Proceeding 

Occiaion 

Date 

Appeal 

Complete 

Final Statutory 
Rate 

Roy alty 
Metric 

Nnn-tntcruvtive Services 

1998-2(815^' 

WBWS 

Wcbcas[er 1 

Feb. 2fKi2 

Jan. 2(8)5 

n.07c 

(1998-2002) 

Per- 

pcrfoniwiKC 

2006-2010 

WBWS 

Webcaster II 

May 2007 

Jul. 2000 

O.OSc (2(8Xi) - 
0.19c (2010) 

Per- 

pcifoniiaiicc 

2(881-2015 

WBWS 

Webcaster 
Sctllcinc(U Act 
Pmcplay Rales 

Jul. 2009 

n/ii 

Grea(cr of 25% of 
ntvcnucs orO.OKc 
(2(8)6)- 
0 14c (2015) 

Per- 

perfonmmec 

2011-2015 

WBWS 

Webcaster 111 

Mar 2011 

a/a 

0.19c (2011)- 
0 iJc (2015) 

Per- 

pcifomcmcc 

Pre-exLsting Services (PSS anti SOARS) 

1996-2(881 

.801(6) 

PSSl 

May 1998 

Mny 199*J 

6.5% 

Pcrccniage 
of gross 
revenue 

2(817-2012 

80 Kb) 

SOARS 1 

Jan. 2(8)8 

Jul. 2009 

6% (2007)- 
8% (2012) 

Pciecnlagc 
of gross 
revenue 

2013-2017 

801(b) 

SOARS II 

Ongoing 

n/a 

n/a 

n/a 


A lyehaisicr Kou-s and ihc Willing Huwr Willing .Seller .Shindanl 

As noted abo\e. there have been three full-blown rate proceedings to 
establish rates for Intemet-onlv webeasters and simiilcasters since 1998. Each 
time, the adjudicating bod> (first a CARP, then the CRB) held extensive 
hcanngs. took testimony from numerous expert economic and industry wioicsses. 
engaged in full bnefing schedules, and issued a wntten decision explaining the 
basis for the resulting rates: and. each decision has been subject to appeal before 
the DC Circuit. Neverthele.ss. each decisionha.s led to complaints by 
webeasters. who have lobbied Congress to intervene and set lower rates Indeed, 
most webeasters today are paying royally rates negotiated pursuant to the 
Webcaster Settlement Act of 2009, which arc below the market-based rates 


Non-subst'ripliiw wvbvsiitnig rates for 1998*20112 wxrc llic result of Ihc H'rhcaster / 
proceeding. tSc;** 67 I R 45240 (July 8. 2002) Otirimted in Heelhovtrn.voni v, /.(hrarian o/Cottff'ess, 
.W4 f .'d 939 (DC Cir 2005)) Rales for iinii-subscnp(lmM\ehcnshng tor 2(X)3'2(KU. and rates for 
&uh.scnpliotl wchca-Hiing for 19*)X>2004. were iictlied See 68 FR 23241 (Mav 1 . 2003); x*fe 68 
FR 2750(> (May 20, 2003); 68 FR 50,493 (Aug, 21, 2003)-. 69 1 K 5693 (Feb. 6. 2004); at 69 FR 
8822 (Feb. 26. 21KM). Rales lirr 2(K)5 were Ihe result of ait extension of the 2t)t>4 rales in tlic 
Cqrynglil Royally and Disinbiilioii Rernrin Act .5«e Pub L. No 108-419 ^ 6(b)t3); 7ll FR 6736 
(Fch K. 2005) tlcmiinaling pending proceedings). 
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established by the CRB in tlie Wehcaster II proceeding. This subsection 
describes the process by which wehcaster rates have been established since 1998. 

/. Wehcaster I 

The Wehcaster I proceeding began on November 27, 1998, after a six-month 
voluntaty negotiation period between wcbcastcrs and the RIAA resulted in a 
number of agreements between individual webcasters and the record companies, 
but failed to produce an industrj-vvide agreement.^® In accordance with the 
DMCA, a CARP was convened to establish the rates and temis for a statutory' 
license. Its report, recommending royaltj' rates for the period from October 28, 
1998 through December 31, 2002, was released more than three years later, on 
February' 20, 2002."" 

The CARP proceeding was extensive by any standard. It included a full cycle 
of direct and rebuttal testimony, with 49 economic and industry expert w'itncsscs 
presenting direct testimony and 26 on rebuttal, as well as oral arguments and 
multiple rounds of briefs."® The resulting record was ‘"one of the most 
vokmiinous records in CARP history',” including a written transcript of over 
15,000 pages, many tliousands of pages of exliibits, and over 1,000 pages of post- 
hearing submissions” by' counsel."" 

In reaching its decision, the CARP grappled with and resolved a number of 
higlily technical legal and economic questions, many of which were resolved in 
favor of w'cbcastcrs. For example, under the statute, the CARP concluded that 
the WBWS standard was created to set rates and terms “that would have been 
negotiated” been a willing buyer and a willing seller in a “hypothetical 
marketplace” in w'hich no compulsory' licenses existed and rates were determined 
by negotiations bctw'ccn music scrv'iccs and copyright holders."" While the 
parties agreed that the willing “buyers” in this context w'crc non-intcractivc 
digital music services, they disagreed as to the identities of the hypothetical 
“sellers.”*' 

Tlic RIAA, representing tlic interests of the copyright holders (i.c., record 
companies), asserted that the seller in the hy'pothctical marketplace should 
consist of “a single collective of sound recording copyright owners (such as 
RIAA), offering a blanket license” for access to the somid record libraries of its 


"" See United States Copyright Oiliee, Library of Congress, Determination of Reasonable 
Rates and Terms for the Distal Performance of Sound Recordings and Ephemeral Recordings'. 

Final Rule, 67 FR 45240 (July S, 2002) at 45241 (hereafter Wehcaster 1) (“These proeeedings 
began on November 21. 1998, when the Copyright Office announced a six-month voluntarv' 
negotiation period to set rates and terms for the webcasting license and the ephemeral recording 
license for the first license period covering October 28, 1998-Deceinber .51, 2000. 63 FR 6555 
(November 27. 1998). During this period, the parties negotiated a number of private agreements in 
the marketplace, but no industrv'-vvide agreement was reached. Consequently, in accordance with 
the procedural requirements, the Recording Industry Association of America, Inc. (“RIAA") 
petitioned The Copyright Office on July 23, 1999, to commence a CARP proceeding to set The rates 
and terms for these licenses.”). 

See United States Copyright Office, Libraiy' of Congress,/// the. Matter of Rate Setting for 
Digital Performance Right in Sound Recordings and Ephemeral Recordings, Report of the 
Copyright Arbitration Royalty Panel. (February 20, 2002) (hereafter 2002 CARP Report). 

/«/.. at 11-15. 

® Id., at 18. 

® M.at21. 
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members.”'" Tire music services, in contrast, argued tliat in a hypothetical 
marketplace where compulson- licenses did not exist, a single RIAA-like entitv' 
could not negotiate on record companies' behalf, because the antitrust exemption 
granted to RIAA that allowed it to bargain on behalf of the collective was 
conditional on the compulsory nature of the licenses at issue. The services 
contended that a single RIAA-like entity in the hypothetical marketplace would 
wield market power sufficient to distort negotiations,”'^ Instead, the sendees 
proposed that the “sellers” in the WBWS market be comprised of a “non-lrivial 
nmnber” of smaller collectives, offering blanket licenses in competition with one 
another.”'^ Ultimately, tlic CARP rejected both proposals, concluding instead that 
the appropriate '"sellers” in the hypothetical marketplace were neither a single 
collective nor a number of smaller collectives, but rather individual record 
companies, offenng blanket licenses for each company’s particular repertory of 
sound recordings.'"’ From the perspective of the wcbcastcrs, this was a highly 
favorable result, as it meant that rates w'ere based on the assumption that all 
copyright owners were competing against one another in the marketplace rather 
tlian being represented jointly by bargaining agents. 

In addition, the CARP concluded that the WBWS standard did not 
necessitate any ex post adjustments of the royalty rates it determined based on the 
“additional factors” enumerated in Section 114(f)(2)(B), finding that these factors 
would already be “fiilly reflected in any agreements actually ncj’otiated between 
wcbcastcrs and copyright owners in the relevant marketplace"” 

In the course of this e.xtensive proceeding, RIAA and the music services 
presented competing proposals for determining royalty rates, each backed by- 
expert testimony. RIAA proposed basing rates on tlie agreements negotiated 
between the RIAA and 26 separate w-ebcasters during the voluntary bargaining 
period, noting that those agreements involved “the same buver . the same seller , 
the same right, the same copyrighted works , the same time period , and the same 


M. at 21-22. 

Id., at 23 (”We recognize that the hypolhelieal marketplace we seek to replicate would 
operate mure ellieiently, with lower transactional costs, it a single eolleetive designated by the 
services could negotiate with a single collective designated by the record companies. Even if such 
negotiations w'ere non-exclusive. Congress clearly perceived antitrust coneerns with such an 
arrangement. Congress authorized antitrust exemptions respecting such negotiations only within the 
context oL' compulsory licenses.") (emphasis in original). 

” 7d.. at 22 (''The Services' perception of the sellers, in the hypothetical marketplace 

envisaged by Congress, is starkly different. They assert that RTAA's vision 'would eviscerate the 
protections sought by the Jastice Department and implemented by Congress to prevent the exercise 
of market power [bv The RTA A or the record companies]. '”). 

jd. 

Jd.. at 44 ("We concluded above that the... hypothetical marketplace is one where the 
buyers are DMCA -compliant services, the sellers are record companies, and the product being sold 
consists of blanket licenses for each record company's repertory of sound recordings.*'). 

Id., at 35 (emphasis in original). 

Id., at 26, 38 (“The second foundational issue relates to the type of evidence that can 
most reliably be used for deriving the royalty rates we must determine in This proceeding. On this 
issue, the two sides present starkly different viewpoints. RIAA argues that the best available 
evidence of the rate which willing buyers and willing sellers would agree to can be found in The 26 
agreements it actually negotiated with the licensees for the rights in question. The Services, on the 
otlier hand, contend that These agreements are fatally tainted in numerous respects and tliat willing 
buyer/williiig seller rates are best derived from the thoughtful, theoretical model developed and 
explicated by Dr. Adam Jaffe, a distinguished economist.*’) 
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medium as tliosc in the marketplace tliat the CARP must replicate. 
Wcbcastcrs, on the other hand, proposed rates derived from a theoretical model 
which attempted to estimate appropriate royaltv' rates for the sound recording 
right based on rates for musical work performance rights established between 
music publishers and over-the-air-radio broadcasters. 

The CARP ultimately decided that the w'ebeasters' theoretieal model was 
unreliable, in part because of intrinsic differences between the musical w'ork 
performance right and the sound recording performance right.’' Moreover, it 
concluded, ‘‘the quest to derive rates which would have been negotiated in the 
hj'potliotical willing buv'or/w'illing seller marketplace is best based on a review of 
actual marketplace agreements, if they involve comparable rights and comparable 
circumstances.’”' Taking multiple factors into account, the CARP concluded 
tliat while 25 of tlie 26 agreements that had been negotiated by RIAA w’ere 
“unreliable benchmarks,”"’ the freely negotiated agreement with Yalioo! was 
“evidence of an entirely different character,’”"' reflecting “a truly arms-length 
bargttining process on a level playing field between two major players of 
comparable skill, size, and economic power.’”' Thus, based largely on the 
Yalioo! agreement, the CARP set a statutory' perfonnance royalty rate of 0.14(i! 
per performance for Internet-only (“TO”) vvebcasters. 

In adopting the per performance rate structure, the CARP rejected arguments 
that it should set rates as a percentage of licensees’ revenues. It found that the 
per-performance structure was superior because (1) a per-performance metric is 
directly reflective of the right being licensed; (2) percentage-of-revenue models 
are difficult to implement because relevant webcaster revenues are complex; and, 
(3) many webcasteis are small and do not generate much revenue, so that the 
adoption of a pcrccnt-of-rcvcnuc model could result in copyright owners 
receiving little or no compensation for the use of their material."’ 

The CARP also grappled with the issue of whether webcasters promoted 
music sales, especially in the context of radio retransmissions (i.e., copyrighted 
material contained in Internet retransmissions of broadcast radio signals). Based 
on “undisputed testimony that traditional over-the-air radio play has a 


* Id. 

Id. al 28 (“Accordingly, Webcasters calculated Iheir proposed per-performance and per- 
hour sound recording peribrmance iee by exlrapolalion Irora Ihe aggregate ices paid to ASCAP. 
DMI, and SESAC by over-lhe-air radio stations holding blanket peribrmance licenses.”). 

Id. at 40 C‘The Panel is uncomi'ortable vvilh many of these assumptions and the 
cumulative eilecl casts signiiicanl doubt on the reliability of tlie ultimate conclusions. The Panel 
finds that this theoretical construct suffers serious deficiencies.”). 

Wat 43. 

" Hat 60. 

'' Hat 60. 

" Id. at 61 . dee also Din’all 2008 at 278-274 (“To determine the rates that would have been 
negotiated in the marketplace under the per perfonnance model. CARP reviewed actual royalty 
agreements to comply with its statutory' obligations under the DMCA. Tt found that the 
RTAA/Yahoo! agreement provided an appropriate benchmark for the rate-setting because it was the 
only RIAA-negotiated agreement To reflect a truly arms-length bargaining process on a level 
playing field between two major players of comparable skill, size, and economic power.’”). 

See 2002 CARP Report at 36-37. The CARP also recommended a minimum royalty' fee 
of $500 per annum. Id., at 95 ('The Panel concurs with the Services that one purpose of the 
minimum fee is to protect against a situation in which tlie licensee’s performances are such tliat it 
costs the license administrator more to administer the license than it w'ould receive in royalties. 
Another arguable purpose is to capture the intrinsic value of a service’s access to the full blanket 
license, irrespective of whether the service actually transmits any performances.”) (emphasis in 
original) 
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tremendous promotional impact on phonorecord sales,” and the lack of any basis 
in the record for concluding that the impact of Internet simulcasts was any less 
significant.’^ the CARP set a (lower) Radio Retransmission (or “RR”) rate of 
0,07e.’’ 

As provided for under the DPRA, tlie CARP’ s findings were reviewed bj' tire 
Register of Copyrights and the Librarian of Congress (“LOC”). In its Final Rule 
and Order, released on July 8, 2002,’° the LOC - after reviewing briefs filed by 
both sides - upheld the CARP’s determination regarding the definition of the 
participants in the relevant hypotlietical marketplace,’” but ruled that the CARP 
erred in setting a higher royalty' rates for hitemet-only webcasters than for radio 
retransmissions.” While the LOC accepted that the RIAA’s agreements with 
webcasters served as a more reasonable benchmark than the webcasters’ 
proposed “theoretical model,” it lowered the 10 webcasting rate from 0. 14(tS per- 
pcrfonnancc to 0.(170 pcr-pcrformancc“ (to match the royalty rate for RR 
entities).” Thus, the LOC cut the per-performance rate set by the CARP for 
pureplay webcasters, which was based on the actual rate agreed to by RIAA and 
Yaliool, by 30 percent. 

The LOC’s decision also contained important language concerning the 
distinction between the 801(b) and WBWS standards. The two standards, it 
concluded, “are not the same.” Rather, the 801(b) standard is “policy-driven, 
whereas the standard for setting rates for nonsubscription services set forth in 
section 114(f)(2)(B) is strictly fair market value — w'illing buycrAvilling seller. 
Thus, any argument that the two rates should be equal as a matter of law is 
witliout merit. 

The LOC’s ruling w'as upheld on appeal by the D.C. Circuit Court of 
Appeals.” How'cvcr, even before the appeal was decided. Congress - heeding 
complaints from small webcasters that the rates (even after being cut in half by 
the LOC) were too high, stepped in by passing the Small Webcasters Settlement 
Act of 2002 (SWSA),“ which “gave noncommercial mid small commercial 


W., at 74-75. 

W.at77. 

Scr Webcaster I 
“ Id, at 45244-45. 

Id., at 45243 ("After earefully eonsidcring the Panel's report and the reeord in this 
proceeding, the Register has concluded that the rales proposed b;y the Panel ibr use of the 
webcasting license do not reflect the rales that a willing buyer and willing seller would agree upon 
in the marketplace. Therefore, the Register has made a recommendation that the Librarian rejeel the 
proposed rales ($0.14 per performance for internet-only Iransmissions and $0.07 per performanec 
for radio retransmissions) for the seelion 114 license and substitute his own determination (0.07^ 
per performance for both types of transmissions), based upon the Panel's analysis of the 
hypothetical marketplace, and its reliance upon contractual agreements negotiated in the 
marketplace.”). 

"" Id. 

See Duvall 200S at 275-276 Clloweven the Librarian disagreed with CARP and found 
that there was no basis for differentiating betw'ecn royalty rates for Internet-only w'ebcasters and 
webcasters who retransmitted radio broadcasts and that CARP's decision to distinguish between 
them vvas arbitrary.”). 

See Wehcaster I at 45244 (emphasis added). 

See neethm-en.com T.J,C v. Librarian of Cong., 394 F.3d 939 (D.C. Cir. 2005). 

^ Riblic Law No. 107-321. also Committee on the Judiciary, The Wehcaster Settlement 
Actqf2009iRtpon 111-139, June 8, 2009) at 2. 
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wcbcastcrs additional time to negotiate,”®^ and expressed to copyright owners 
“the strong encouragement of Congress to reach aji accommodation ^¥ith the 
small webcasters on an expedited basis.”'’* Shortly thereafter, the small 
vvebcasters reached a compromise agreement with RIAA setting royalty rates that 
were capped as a percentage of small w'ebcasters’ revenues or expenses rather 
than calculated on a pcr-pcrformancc basis, 

2. Wehcasfer H 

The next statutory' license proceeding for webcaster royalty rates, covering 
the period 2006-2010, established rates through another fonnal rate proceeding, 
this one lasting more than two y'cars, from February 2005 until May 2007,^" this 
time under the purview of the Copyright Royalty Board (CRB), the successors to 
tlie CARP panel.*' The Webcaster II, proceeding again invoh'ed direct and 
rebuttal testimony' from dozens of expert witnesses, including formal hearings, 
hundreds of motions and pleadings, and over 1 3,000 pages of transcripts.** 

As in Webcaster I, the CRB evaluated several proposed benchmarks for 
royalty rates proposed by copyright owners and webcasters, again embracing an 
approach based on rates for comparable rights which had been negotiated freely 
in the marketplace. Specifically, the CRB embraced a model proposed by 
SoundE.xchange’s economic expert, Dr. Michael Pelcovits. Termed the 
“Interactive Webcasting Market Benclnnark,”** the model utilized the royalty' 
rates negotiated individually between copyright owners and interactive music 
services (adjusted for differences in interactivity) as a basis for royalties for non- 
interactive services under compulsory licenses.™ Based largely on the interactive 
services benchmark, the CRB set per-perfomiance rates at 0.080 for 2006, rismg 
gradually to 0.190 in 2010, as shown in Tabic 2.*’ Tlius, under Webcaster II, the 
statutory rate was scheduled to reach the 0.140 per pcrfonnancc rate initially 


See Diry 2009 

Public Law No. 107-321. Section 2(3) (“The representatives have arrived at an agreement 
that they can accept in the extraordinary and unique circumstances here presented, specilically as to 
the small webcasters, Iheir belie!' in their inability to pay the fees due pursuant to the July 8 order, 
and as to the copyright owners oi' sound recordings and performers, the strong encouragement of 
Congress to reach an accommodation with the small webcasters on an expedited basis.”). 

Sec Librarian of Congress, Notification of Agreement Under the Small W^ebcaster 
Settlement Act of 2002, 67 TR 78510 (Dec. 24. 2002). Rales were set at 10 percent of revenues up 
to S250,000, 12 percent of revenues above S250.000, or seven percent of expenses, whichever was 
greater. 

See, generally. Webcaster 11. See also Library of Congress, Copyright Royalty .Judges, 
Digital Performance Right in Sound Recordings and Ephemeral Recordings. Notice Announcing 
Commencement of Proceeding. 70 FR 7970 (February 16, 2005). 

'' In the interim. Congress had passed the Copyright Royalty and Distribution Reform Act 
in 2004 which replaced the ad hoc CARP panels with a permanent Copyright Royalty Board. See 
Public T,aw' 108-419. 

See Webcaster II at 24085 (“In addition to the written direct statements and written 
rebuttal statements, the Copyright Royalty Judges heard 48 days of testimony, which filled 13,288 
pages of transcript, and 192 exhibits 'were admitted. The docket contains 475 entries of pleadings, 
motions and orders.”). 

7 at 24092. 

See Duvall 2008 at 279. The CRB also concurred in the Webcaster I determination that 
the preferred metric for calculating statutory royalties is a per-performance model, as opposed to 
royalties based on a percentage-of-revenue. See Webcaster II nX24()'&9-9t}. 

See. Webcaster II at 24096. 
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recommended bj the CARP (m Wehcasler 1) for |d<)8 in 2008 - i.e.. a decade 
later tlian under the original CARP report 


TABt.i;2: 

Statutory Royai ty R/\ tes eor CoMMTRctAi 
WiarCASTERS UNOI R WtUtASTTiR II 


Year 

Pcr-Pcrformance 

RoyaKy 


$00008 

201)7 

so.tmii 

2(H)8 

$0,(XII4 

2009 

$0 0018 

2010 

$0,0019 


Source- 72 FR at 240%. 


The CRB's decision was apitealed to the D C Circuit Court of Appeals, in 
InUraillcgKile Hmadcasi System v, Copyright Uo)vlty The Court 

upheld tlie CRB's determination of ro>’alt\ rates for commercial wcbcastcrs, 
including spccificalh its decision to base royalties on the marhet-hased 
interactive services benchmark/” The Court also rejected wcbcastcrs' assertions 
that the rates set by tlie CRB wem "crushing and disproportionate.'”* and found 
in any case tliat the WBWS standard does not require to tlie CRB to set rates that 
allow all firms in the market to cam a profit: 

Finally, it was not error for the Judges to reject the small 
commercial wcbcastcrs’ pleas that paying per pcrfomiancc 
would wreck their inciTicient business models The judges made 
clear they could not "guarantee a profitable business to every 
market entrant ” The Judges arc not required to preserve the 
business of cvciy participant in a market. They are required to 
set rates and terms that "most clearly represent the rates and 
temis that would have been negotiated in the marketplace 
between a willing buyer and a willing seller." 17 U S C § 
114(0(2)(B) If small commercial wcbcastcrs cannot pay the 
same rate as other willing buy ers and still com a profit, then the 
Judges arc not rcquimd to accommodate them '' 

Thus, the court ruled, while wcbcastcrs arc guaranteed access to sound 
recordtng performance nghts under a compulsory license. Congress did not 
extend to them a right to perpetual profitability 


'“ ."i-i-STSl- M748|l>.c Cil TUtW), 

" W.»n3H 

W, Hi 76U The Cniirl did. however. vMcale Ihe S50I) loinimuin fee Tor both conimefcinl 
)im1 (uitt-cointncrcial w^^bcaHters. rcnutKiiiig iho.se portions ofthe CRU‘s niling lor rvcoimdcmlion 
W al762 

^ W 01761. 
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3. The Wehcaster Settlement Act and the 2009 Compromise 

As with Wehcaster L many webcasters reacted negatively to the Wehcaster II 
decision.*" Pandora and others claimed that the CRB’s royalty rates would push 
wcbcastcrs to the verge of collapse,*’ with Pandora asserting that the CRB rates 
would force it to pay almost 70 percent of its revenues in performance royalties.*" 

As in 2002, Congress reacted sympathetically to webcasters’ complaints,®" 
tliis time by passing the Wehcaster Settlement Act of 2008 and later tlie 
Wcbcastcr Settlement Act of 2009 (together, the “WSAs”). Modeled on the 
Small Wehcaster Settlement Act of 2002, the WSAs expressed to copyright 
owners ‘the strong encouragement of Congress to reach an accommodation with 
tlie webcasters on an expedited basis,”®" and provided a window of time in which 
to do so.*® Not surprisingly, rights holders entered into negotiations with 
webcasters over lower rates, reaching eight separate agreements (containing a 
total of 12 royalty schedules) with different segments of the webcasting market 
(e.g., non-commercial webcasters, non-commercial educational webcasters, 
pureplay webcasters, etc.) in late 2008 and early 2009. The new' rates, which 
were available to qualified webcasters on an opt-in basis, overrode the market- 
based Wehcaster II rates established by the CRB for webcasters that elected the 
alternate rates, and generally covered the 1 0-year period from 2006-201 5.®" Table 
3 shows the alternate schedule of rates for Pureplay w'cbcastcrs, w'hrch arc 
substantially lower than the rates determined by the CRB in Wehcaster II. For 
example, the royalty' rate per-performance luider Wehcaster II in 2010 would 
have been 0.19p, while the WSA Pureplay rate is only 0.097i. And, the 0.014p 
originally scheduled under Wehcaster / to take effect in 1 998, and delayed under 
Wehcaster II until 2008, was pushed back another seven years, until 201,3. 


’ See c.g., Lhmitl 2008 at 283. 

See Day 2009 at 190-191 ("The reaction to the CteB rates was immediate and dramatic. 
Small and large webcasters alike predicted the CiiB rates wotild result in the ‘end oi' internet 
Radio.’ bor instance, i’andora internet Radio (“Pandora”), the largest and most sueeessful online 
music webcastcr. maintained that it was ‘on the verge of eollapse’ as a result of the new rales.”), 

Id. 

See Elahc Izadi, “Pandora Growing Up Washington Style.” National Journal (July 9, 
2012) (available at htlpDVinfluencealley.nationaljournal.com/201 2/07/pandora-all-grown-iip.php). 

See Small W’ebcasters Act of 2002 as modified by Wehcaster Settlement Act of 2008 
(available at http:, //\\vvvv. copv.right.Gov/leGi 9 l.ation/pi 107-321. pdf) . 

See The Wehcaster Settlement Act of 2008. Pub. L. No. 110-43.3, 122 Stat. 4974. The 
original deadline for negotiations, February 15, 2009. was extended through .July 2009 by the 
Wehcaster Settlement Act of 2009. See also statement of Senator Patrick Leahy, Congressional 
Record (.Tune 17. 2009) at S674() (available at http://wvvvv.gpo.eov,/f(isvs./pkg/CREC-2009-06- 
j7/Ddf'CREC-2009AKA17"PtLPGS6740-3.DdffDaae-l) . 

Libraiy’ of Congress, Notification of Agreements Under the Wehcaster Settlement Act 
of 2009^ 74 FR 34796 (July 17, 2009) (hereafter' 2009 Wehcaster Se.llle.menl). 
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TabiTlS: 

Royalty Rates for Phreplay Webcasters 
Under the 2 009 Wi bcastltl Settlement Act Compromise: 

.. Pcr-Pcrfnnnancc 


2(K)6 

$0.00080 

201)7 

$0.(MM)84 

200K 

$0,000X8 

2(K)9 

$0.(MX)93 

2III0 

$0,(XX)g7 

3011 

$o.ooio2 

3012 

$0,001 10 

2013 

$0.00130 

3014 

S0.()O)30 

3015 

$0.00140 


Stntrct> 74 I kal .^799 


ImportantU. Congress dircctod the LOG to make it clear that the Webcaster 
Settlement Aet rates were not to be interpreted as "market based." To highlight 
that fact Congress made clear in section 1 14(0(5X0) that the new rates were to 
be considered the result of "unique” circumstances and. spccificallv. were not 
precedential with respect to the WBWS standard 

It is the intent of Congress that an\ ro\ alt\ rates, rate structure, 
definitions, terms, conditions, or notice and recordkeeping 
requirements, included in such agreements shall be considered as 
a compromise motwated by the unique business, economic ami 
ptililwal ciraimsiance.\ of webcasters. copyright owners, and 
performers rather than as matters that would ha\e been 
negotiated iii the marketplace between a willing buser and a 
willing seller.. 

Thus, the rates currently being paid by webcasters like Pandora arc not "market 
based." but rather the result of a compromise which set rates below those 
established by the CRB under the WBWS standard, and extended the temi of the 
agreement through 2015, and required large purcpiay webcasters to pay the 
greater of 2.5 percent of rev enues or the agreed upon per pla\ rates."* 

4. Webcaster HI 

While rates for 2011-2015 were established for most webcasters by the 
various Webcaster Settlement Act compromises, tlie CRB was still obliged to 
undertake a new royalty rate proceeding to establish statutory rates and terms for 
the 201 1-2015 term for webcasters that were not m existence at the time of the 


IR 


8’ 

n 


Ste 2009 Wtfhcttsitr StntfenMU til 347% (ciiiphii.s)s tiddol) 
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Webcaster Settlement Act or chose not to opl-in to one of the WSA rate 
schediilcs.‘^ Despite the fact that most wcbcasters did not participate in tlic 
proceeding, tlic Wehcastcr HI proceeding intolved extensive direct and replj 
testimony b>' numerous experts from all sides, full bnefing schedules, and so 
forth 

Appbing the WBWS standard, the CRB once again (as in Wfbeaster 11) set 
rates b) reference to a beiiebmark based on the rates negotiated between rights 
holders and interactive digital services, which ara not subject to the compulsorv 
copyright and thus are prima faciu market-based *" The CRB released its rale 
determinations on March ‘i, 2011, with rates again established on a per- 
performance basis, as shown in Table 4. 

TABl.r- 4: 

Sta i'Utory Royalty Ra tls iijr 
CoMMLRCtAI WKBCASTKRS UNDLR Wt-HC.ISim III 


Year 

Pcr-Perforniiincc 

Rnvullv 

2011 

$0.1X1 19 

2012 

$0,(KI2I 

20 n 

$0.(X)2I 

2014 

$0,(K)25 

2015 

$0.(K)23 


Sfjurce. 76 I K ut 131MK 


Figure I below illustrates the dispanty between the royalty rales dctcmiined by 
the CARP and CRB under the WBWS standard in the Wchcaslfr /, )Vehtmlt’r 11 
and IVvhcasler III proceedings and the royalty rates actually paid by pureplay 
wcbcasters. The blue line in Figure I represents tlie original royalty rates set by 
the CARP and the CRB. which applied tlie WBWS standard after extensive 
proceedings in which economic evidence was used to estimate a market-based 
rate The red line represents the final royalty rates actually charged to wcbcasters 
after their appeals to the Librarian of Congress (for Wehcaster 1) and to Congress 
(after Wehcaxicr H)^' 


^ See. genertiily. Librafv of Congivss. Cupvrighl Royally Board. Perf^mittice 

Right ih Stjunj Rtcurthngs tvut Kphcthfral Recordingx. h'htal Rutt! and Ordar. 76 I R 13026 
(Mtirch 9 . 2011) (hcrealtcr Wehcastttr lU). I'lic iVehcasiier Iff procceJing begnn on Januurv 9. 
2(H»9 Mild thus o\crlup^icd v^Tlh ihe ticgoltaiions then uiulcr wnv under iIk WchcaMcr Sctticincnl 
Act ThoDC negotiations resulted in voluntary tfgreenM:nl.s among tn.*iny of the parties lor \vhich 
rates Would otherwise have been determined under Wchvustvr HI 
A/., at 13031 

Note that rates negotiated hy small webeu.Mers under the Small Wchca;>tcr .Settlement 
Act. which were expressed as a share orrcv-enucs rather than on a per-performance basts, ore nni 
show It. 
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Fkjure 1 

C'OMPARJSON OH INITIAI, ANI) FINAL WnBCASTKR ROYALTY Ra THS. 1998-2015 



As Figure 1 shows, some purepla> ucbcastcrs (including Pandora) have secured 
pcr-porformancc rovaltv rates well below the market-based rates mandated b> 
Congress under the DMCA. 

B Scclion HOKh) am! (he "Non-Dixntplion " SUmdanl 

Unlike die VVBWS standard, tlie 801(b) standard now being advocated by 
webcasters is explicitU not market-based - tliat iL it is not designed to replicate 
the rates that would be achieved in a competitive market. Rather, the fourtli 
pillar of the 801(b) standard (Section 801(b)(1)(D)) reflects Congress' desire that 
rates be set so as to "minimize" any ‘'disruptive" impact on the parties; that is. if 
market-based rates are detenmned to be disruptive for licensees, they must be 
lowered. From a policy perspective, the "non-disruption” standard may result in 
locking in place inefficient or obsolete business models, or even encouraging 
inefficient investments by firms which know that, under the 801(b) standard, 
rates will be set so as to prevent "disruption" to their business models For 
licensees and their investors, such a guarantee is obviously quite valuable 

This subsection bnefly reviews the application of the 801(b) standard since 
Its adoption ui the 1976 Copynglit Act. focusing on proceedings involving 
roy alty rates for SDARS sen ices. SOAKS I (completed in 2008) and SOARS //. 
In SOARS /, the non-dismption criterion played an important role, leading 
directly to rates lower than would have been reached under the WBWS standard 
And. while the SOARS It proceeding is not yet complete, the c.xpert economic 
testimony presented tlicre demonstrates tliat. at least in Ilie ey es of copyriglit 
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users, the non-disruption criterion amounts to a guaranteed return on investment 
for licensees, now and into the future. 

Before addressing the two SDARS proceedings, it is useful to briefly review 
three prior proceedings in which the 801(b) standard was applied. 

i. Early Interprefations of the SO 1(h) Standard 

Prior to the creation of the Copyright Royalty Board, the 801(b) standard was 
applied twice by the Copyright Royalty Tribunal (CRT) in 1981, and once by 
Copyright Arbitration Royalty Panel (CARP) in 1997.^^ The tw'o CRT 
proceedings involved the statutory licenses for jukeboxes and for the mechanical 
license, i.c., the right to use a musical composition when making a copy of a 
sound recording. As the CRB later noted, in the 1980 Jukebox License 
Proceeding,’^ neither the CRT nor the D.C. Circuit (which reviewed the decision 
on appeal) dealt substantively with the 801(b) standard as such.” The CRT’s 
decision in the 1981 Mechanical License Proceeding, however, did address the 
standard, focusing on the statutoty requirement that rates be “reasonable,” and 
suggesting that tlie individual 801(b) standards could be satisfied by rates lying 
vvitliin a “zone of reasonableness.”” In its subsequent review, the D.C. Circuit 
agreed.’® 

In 1997, a CARP took up the issue of royalties for PSS under the recently 
passed Digital Performance Right in Sounds Recordings Act.” When tlie 
carp’s decision came down heavily on the sided of the PSS, it was reviewed 
and revised by the Librarian of Congress, and rates ultimately were set at 6.5 
percent of revenues. However, neither the Librarian’s decision nor the 
subsequent D.C. Court of Appeals decision (rejecting an appeal by tlie Recording 
Industry' Association of America) dwelt on the proper interpretation of section 
801 (b).™ 


^ See. generally. General Accounting Office, Letter from Mark Goldstein to Senator Arlen 
Specter, GAO-10-828R (August 4, 2010) (hereafter GAO 801(b) Letter). 

® 46 FR 884 (.January 5, 1981). 

See SDARS I at 4082 (“While the TribunaLs decision was somewhat lengthy, its 
consideration and application of the standard and the Section 801(b)(1) faelors was not.... In 
reviewing Lhe Tribunal’s decision, the IJ.S. Court of Appeals for the Seventh Circuit gave no 
attention to the Section 801(b)(1) factors or the TribunaTs application of them, focusing instead on 
the appropriateness of the Tribunal’s choice of ‘marketplace analogies.’”) 

46 FR 10466 (February 3. 1981). 

See SDARS 1 at 4083. quoting Recording Industry of America v. Copyright Royalty^ 

TrihimaL 662 F.2d 1 (D.C. Cir. 1981) (“To the extent that the statutorv objectives determine a 
range oF reasonable royally rales that would serve all these objeelivcs adequately but to diilcring 
degrees, the Tribunal is free to choose among those rates, and courts are without authority to set 
aside the particular rate chosen by the Tribunal if it lies within a Gone of reasonableness.'”) 

See SDARS I at 4083 (“Unlike prior statutory licenses where the Congress fix'ed the initial 
rates within the statute, the rates for the new digital performance right license were left to 
resolution by a CARP. The Tnbrarian convened a CARP in 1 997 for PSS and SDARS. The SDARS 
settled with copyright owners and withdrew from the proceeding, and the CARP rendered a 
determination only with respect to the PSS. TheTjbrarian reviewed the CARP’s determination and 
rejected it with respect to the rate as ■well as to certain terms, and the U.S. Court of Appeals for the 
District of Columbia Circuit reviewed the Librarian’s decision.”) 

^ See Recording Industry Ass’n of America. Inc. v. Librarian of Congress, 176 F.3d 528. 
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2. SOARS 1 

In Jaiiuare 2006, tlie CRB initiated a rate proceeding to establish statutory' 
royalties for PSS and SOARS for 2007/20()S through 20122^ The PSS scr\'iccs 
negotiated voluntary agreements, which w'cre ratified by the CRB in late 2007,'“ ' 
but the SOARS services (at that time. Sirius and XM) did not, and the CRB 
issued statutoiy' rates for SOARS services in Jaiiuan' 2008. Tlie decision, known 
as SOARS I, left no doubt tliat tlie 801(b) standard, as mterpreted by the CRB and 
reviewed by the DC Cireuit, is likely to result in rates lower than the market- 
based rates set under the WBWS standard. 

Like the Wehcaster proeeedings, SOARS I was a full-blown rate proceeding, 
featuring dozens of economic and industry' experts, direct and rebuttal testimony 
and so on.’"* The CRB began its analysis by seeking to establish a benchmark 
based on vohmtarily negotiated rates for comparable sen-ices, and ultimately 
chose again - its in the Webcasfer II md lF£.'66'ni'ft'r/// proceedings - to rely on a 
model based on tlie market rates negotiated for interactive subscription 
sen-ices. Based largely on an analysis by Dr. Janusz Ordover, the CRB 
determined that a royalty rate equal to 13 percent of subscriber revenue 
constituted a “reasonable estimate of a marketplace derived benchmark.”'"^ 

Tlie next step in the CRB’s analysis w-as to establish a “zone of 
reasonableness’’ within which the final rates - based on the 80 1(b) criteria - 
would have to lie. The Board determined that the 13 percent benchmark “marks 
tlie upper boimdary of a zone of reasonableness for potential marketplace 
benchmarks,” that a lower boundary was established by tlie 2.35 percent of 
revenues paid by SOARS for musical works licenses, but that “based strictly on 
marketplace evidence, a rate close to the upper boundary is more strongly 
supported than one close to the lower boundary-.”’” Hence, prior to explicit 
consideration of the four 801(b) criteria, the judges had in mind a rate closer to 
1 3 percent than to 2.35 percent. 

The ne.xt step hi the Board’s analysis was to determine “whether these policy 
objectives weigh in favor of divergence from the results indicated by the 
marketplace benclniiark evidence.”"” Looking at the first two criteria, which 
require, respectively, “maximizing the availability of creative works to the 
public” and providing a “fair return” to both copyright holders and users, the 
Board determined that no adjustments from market rates were necessary and, 


See Libraiy of Congress. of Rales and Terms for Rreexislhig Svbscriplion and 

Satellite Digital Audio Radio Ser\ices, 71 FR 1455 (January 9, 2006); see also GAO SOJfb) letter al 
3-4. The PSS term started in 2008. while the SDARS term started in 2007. 

See Librarv' of Congress, Copyright Royalty Board. Adjustment of Rales and Terms for 
Preexisting Subscription and Satellite Digital Audio Radio Services, Final Rule. 72 FR 71795 
(December 19. 2007). 

See SDARS I al 4081 (“In addition to the written direct statements and written rebuttal 
statements, the Judges heard 26 days of testimony, which filled over 7.700 pages of transcript, and 
over 230 exhibits were admitted. The docket contains over 400 pleadings, motions, and orders.’')- 

M. at 4093. 

Id., al 4085-88. The CRD explained that, while it continues to prefer a pcr-pcrlbraianec 
metric To one based on a percentage of revenues, several factors made it impractical to utili7e a per- 
performance metric in this case. 

M. at 4094. 

Id. 
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indeed, that the criteria do not as a general matter imply rates different from 
those set in the market.'"'’ 

The Board reached a different conclusion, however, with respect to the latter 
two criteria, section 801(b)(1)(C) (which requires an assessment of the “relative 
roles” of the copynght owner and user wnth respect to creative contribution, 
technological contribution, capital investment, cost, risk and contribution to the 
opening of uew markets) and section 801(b)(1)(D), the non-disruption standard. 

With respect to the “relative roles” criteria, the CRB found that the need for 
SDARS to make “new expenditures related to their satellite technology ... might 
weigh in favor of a discount from the market rate.”'"" However, it dctcmiincd 
that this issue was “intimately intertwined” with the non-disruption standard, and 
decided to “treat the potential disruptive effect of posqioning investment in new- 
satellite technology” as part of its consideration of the non-disruption standard. ' "" 

In applying the non-disruption standard, the Board concluded that a deviation 
from market rates w-as justified on two grounds - profitability and investment. 
First, it concluded, raising rates to the market-based level would “increase costs 
and raise the necessary- critical mass of subscribers sufficient to generate 
revenues that yield EBITDA profitability.”"’" Tims: 

In order not to significantly delay the attainment and amounts of 
EBITDA profitability and positive free cash flow-, some rate 
within the zone of reasonableness that is less than 13% is 
warranted,"" 

Second, w-itli respect to investment, it decided that royalty rates should be set 
so as not to place “any undue constraint on the SDARS’ ability- to successfully 
uudertake satellite investments plarmcd for the license period.”'" Based on these 
factors, the Board found it “appropriate to adopt a rate from the zone of 
reasonableness for potential marketplace benchmarks that is lower than the upper 
boundary most strongly indicated by marketplace data.” Accordingly, it set an 
initial rate of six percent of revenues, rising to eight percent over the sk-year 
(2007-2012) term of the license - roughly 50 percent below the 13 percent 
benchmark it had initially concluded reflected a “reasonable estimate of a 
marketplace deriv-ed benclimark.”' " 

3. SDARS II 

Perhaps the best way to understand the impact of the 801(b) non-disruption 
standard is to examine how it is invoked in an actual proceeding, such as the one 
tlie CRB is presently engaged in to determine rates for PSS and SDARS for the 


H, at 4094-4096. 

H, at 4097. 

Id. 

Id 

Id. 

SoundExchange appealed the CRB-s ruling to the D.C. Circuit Court of Appeals, arguing 
tliat the royaltv' rates set by the CRB w-ere too low The Court upheld the CRB-s ruling, stating that 
the CRB did not act unreasonably in setting rates. The Court did not, however, make a 
determination on Tvhether the rates tliemselves w^ere too high or too low. See. SoundExchange 
Librarian of Congress. 571 F.3d. 1220 (D.C. Cir. 2009). 

Id. 
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five-year lenn beginning m January 2013.*'^ In that proceeding, experts for 
copyright users repeatedly invoke the 8()l(h) standard as tlic basis for claiming 
that rates should be set below marketplace levels in order to guarantee their 
clients a rate of return on both past and future investments, arguing that the 
standard not only pemiits but could require the CRB to deviate from market- 
based rates in order to advance “social values"”* such as “distributive justice.’”” 

For example, one expert arguing on behalf of XM-Sirius asserts that the CRB 
is required to “ensure that all participants would still have voluntarily engaged in 
tlie market transactions needed to make satellite services available had they been 
aware of die rates when they made die decisions to enter into those 
transactions,"'” which is equivalent to requiring that rates be set so as to 
guarantee mvestors profits on their initial investments, apparently in perpetuity. 
Another expert testified that section 801(b) requires rates low enough that 
copy right users arc able not only to “recover the start-up costs of entering the 
industry”''" but also to ensure that they can “recover the financial cost of capital 
for forward-looking inv'estments,” since rates that failed to give users incentives 
to continue investing in their businesses would be “disruptive.”' " 

To summarize, while it is theoretically possible for the 80 1(b) standard to 
result in the same rates as under the WBWS standard,”" there is no question that 
the two standards are - as one supporter of the IRFA recently agreed - “starkly 
different."'"'’ Nor is it surpnsing drat, as one knowledgeable observer recently 
noted, “the change from the willing buycr/willing seller standard to the 80 1(b) 
standard is widely anticipated to significantly lower the royalty rates that online 
radio services pay.”'"' As discussed further below, other elements of IRFA are 
also designed to ensure copyright users continue to pay below market rates in the 
future. 


See United States Copyright Royalty' Board, Deteerniyiation of Rales and Terms for 
Preexisting Subscription ami Satellite Digital Audio Radio Services, (Docket No. 2011-1 CRB 
PSS/Satellite II). 

Written Rebuttal Testimony of Roger Noll on Behalf of Sirius-XM Radio Inc. 
(http:,'''\vxvxv.joc.govr'crbr'proceed<nss/20H-l/rps/sxiii vol 3-pdf> at 6, 50. 

Id. 

Written Rebuttal Testimony of Dr. Miehael A. Salinger on Behalf of Siiiiis-XM Radio 
Inc. (Docket No. 201 1-1) at 16 (available at http :/'''m v\v. loc.go v,’crb(procccdiQes.'2011- 
l,''VpS''axm _vol 3. pdf at 81). 

Written Direct Testimony of Roger Noll on Behalf of XM-Sirius 

( blip: '' vv' .vvv.ioc , gov -'c rb.-’p r oeeedings/2 0 11 -l/ps s.Nxm_vv ds,pdT) at 95 1 . 

/d/., at 1005. 

See e.g., GAO SOl(b) Letter at 5. 

Indeed, llie desire to lower the “high royalty burdens” paid by webcaslers is the primary 
rationale offered by TRFAN proponents for its enactnent. See John Villasenor, ‘T)igital Broadcast 
Music Royalties: The Case for a Trevel Playing Field,” Center for Technology Innovation at 
Brookings, 1 9 I.^sues in Technology^ hinovation (August 2012) 1-28 at 9 (hereafter Villasenoi'). 

See Jodie Griffin, “The Internet Radio Fairness Act: Revamping the Online Radio 
Marketplace,” Public Knowledge Policy Blog (Nov. 2, 2012) (available at: 
jittD:/-wxv\v.nnh]ickpo'vv]edge.orG/hlog/overview-interne!-rndiO'fainiess-act) . 
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IV. Beyond the Non-Disruption Standard: The Proposed Internet 
Radio Fairness Act and the Market for Oni.tne Music 

The Internet Radio Fairness Aet (H R. 64X0/8. 3609)'"^ would fundamentally 
alter botli the standards and the proecss by which statutorj' royalties arc 
established for non-interactive webcasters like Pandora. As described in the first 
subsection below, the clear purpose, and the virtually certain effect, would be to 
tip the playing field against copyright owners in favor of tlie webcasters, 
resulting in lower royalty rates for covered w'cbcastcrs - rvhieh of course is why 
the webcasters support it.'*’ As explained below, there is no evidence that high 
royalty rates are stifling the growth of online music in general, or for that matter 
of Pandora in particular, or tliat such sendees would be unable to pay market 
based rates in the future. 

Beyond simply lower rates, another argument made for IRFA is that it is 
necessary' to cretite a level playing field - that is, to make webcasters like 
Pandora subject to the same standard tliat now applies to the tlu-ee remaining PSS 
and SDARS scniccs. The biggest problem with this argument is that non- 
interactive webcasters’ biggest competitors arguably are not PSS or SDARS, but 
rather interactive services (like Spotify), which obtain soimd recording 
perfomiance rights without the benefit of a compulsory license of any sort. Tlius, 
what Pandora is seeking through IRFA is to increase the competitive advantage it 
already holds over interactive services by obtaining an even more attractive 
compulsory license. Meanwhile, IRFA would do notliing to address tlie odier 
obvious imbalance in tlie sound recording perfomiance right, which is tlie 
continuing exemption cnjoy'cd by the ovcr-thc-air transmissions of terrestrial 
broadcasters. 

The first subsection below reviews IRFA’s main provisions and explains 
tlieir likely' effects on the rate setting process and its results. The second 
subsection shows why the rates currently being paid by webcasters arc not 
unreasonable, and why IRFA is not necessary to presen-e a vibrant and growing 
market for online music. The third subsection explains why the imeconomic 
rates IRFA would produce, along witli the pen'erse incentives inlierent in the 
non-dismption standard, would reduce incentives for content creation, slow' 
innovation, and harm consumers. 

A. The IRT'A Would Dramatically Tilt the Rate Setting Process in Favor of 

Webcasters 

If one set out to write statutory language designed to favor webcasters over 
copyright owners in rate setting proceedings, the result would look a lot like the 
IRFA. While a complete exegesis is beyond the scope of this study, a partial 
listing of its more significant provisions provides a sense of the proposal's scope 
and ambition. Among other things, the IRFA would: (a) impose a heavily- 
modified version of the section 801(b) catena for royalty rates, with the 
modifications further favoring w'ebcasters;'"^ (b) directly intervene in tlie rate 
sotting proccss, by extending the wcbcastor-fricndly Webcastcr Scttlcmont Act 

'■* See lI.R. 6480: Internet Radio Fairness Act of 2012. 

See e.g.^ Villasenor at 1 1 . 

See H.R. 6480: Internet Radio Fniriiess Act of 20 12, Section 3(a)(2)(bb)(IT) and Section 
3(a)(2)(C)(i)(I) and (11) (^dn establishing rates and terms under this paragraph, the Copyright 
Royalty Judges shall apply the objectives set forth in section S01(b)(l).'’). 
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rates (for small purcplay webcasters) for an extra year;*"'^ (c) shift the burden of 
proof to copyright holders to show that proposed rates do not exceed an 
amorphous new standard;'*^’ (d) prohibit copyright royalty judges from 
considering certain types of evidence likely to favor copyright holders;'"’ (e) 
reverse tlie CRB’s (economically-grounded) decision to favor "per perfomiance" 
royalties over “percentage of revenue” royalties;""' (f) prohibit the CRB from 
relying on some (but not other) prior decisions as precedents;”" (g) reverse the 
Webcaster Settlement Act’s guarantee that rates negotiated under the Act would 
not have precedential value for rate setting purposes;' (h) create a special class 
of antitrust liability' for joint activities by copyright owners, but not copyright 
users;”' (i) inject politics into the process by requiring copyright judges to be 
confirmed by the Senate rather than appointed by the Librarian of Congress;'^" (j) 
eliminate the requirement that at least one of the copynght judges be an expert in 
copyright, and one an expert in economics;'"’' and, (k) subject CRB rate decisions 
to de novo review', requiring the D.C. Circuit to essentially re-hear every rate 
case.”’' 

Among the many changes proposed by' IRFA, the most profound include the 
provisions altering the substantive standards for rate setting, specifying w'hat 
evidence the CRB can consider, and changing the makeup of the CRB itself 

First, in addition to replacing the WBWS standard with 801(b), IRFA adds 
four additional criteria which must be considered in setting rates: (1) the public's 
interest in both the creation of new' sound recordings of musical w'orks and in 
fostering online and other digital performances of sound recordings;'” (2) the 
income necessary- to provide a reasonable return on all relevant investments, 
including inveshnents in prior periods for which returns have not been earned;*^" 
(3) the value of any promotional benefit or otlicr non-monetary benefit conferred 
ou the copyright owner by the performance;'” and (4) the contributions made by 


Id., Section 3(a)(3)(E) ('The rates and terms of any settlements made pursuant to the 
amendments made by the Webcaster Settlement Act of 2009 (Public Law 1 1 1-30, 123 Stat. 1926) 
tliat were to expire before December 3L 2015, shall be extended through December 31, 2015, 
according to the rates and terms applicable to 2014.”). 

!d.. Section 3(a)(2)(bb)(ll) (“In any proceeding under this subsection, the burden of proof 
shall be on the copynght owners of sound recordings to establish that the fees and terms that they 
seek salisfv the requirements of this subscetion. and do not exceed the fees to w'hieh most copyright 
owners and users would agree under compeLilive market eircumslanees.”). 

Id., Section 3(a)(2)(C)(ii) (“To the extent the Copyright Royally Judges consider 
marketplace benchmarks to be relevant, the Copyright Royally Judges shall limit those benchmarks 
to benchmarks relleeling the rales and terms that have been agreed under competitive market 
eircumslanees by most copyright users.'*). 

Id.. Section 3(a)(2XD)(i) (Ihe CRTs “shall not disfavor percentage of revenue-based 

fees.”). 

“ Id.. Section 3(a)(2)(D)(v) (The CRJs “shall not take into account either the rates and 
terms provided in licenses for interactive services or the detemiinations rendered by the Copyright 
Royalty Judges prior to the enactment of the Internet Radio Fairness Act of 2012.”). 

Id., Section 3(a)(3)(b). 

Section 5. 

Id., Section 2(1)(A). 

Id. , Section 2(2)(A). 

M. Section 6(d). 

Id.. Section 3(a)(2)(C)(i)(I). 

Id.. Section 3(a)(2)(C)(i)(n). 

Section 3(a)(2)(D)(iii). 
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tlic digital audio transmission service to the content and value of its 
programming,'^* Each of these criteria is favorable to webcasters, none more so 
than the requirement that the rates be set so as to ensure copyright users earn 
profits on past investments. 

Further, IRFA shifts tire burden of proof m rate setting proceedings to 
copyright owners, who would he required to establish that the fees in any 
statutory license do not exceed those to which “most copyright owners and users 
would agree to uuder competitive market conditions,” defined tis conditions in 
which none of the participants havn market power."*’ As a practical matter, it is 
likely tliat die only agreements that would meet this standard w'ould be ones 
negotiated by the smallest independent record labels - i.e., the ones wdlling to 
accept the lowest royalty rates. 

Second, in applying the new criteria, IRFA directs tlie CRB to ignore some 
evidenee, but demands that other evidence be considered. Judges arc prohibited 
from taking into account the rates and terms in licenses for interactive sendees 
(which have provided the benchmark for the mtirket-based rates in Webcaster II 
and Webcaster III) or in the CRB’s previous detemiinations, but pennitted to 
consider the rates set by the Copyright Royalty Tribunal in the early 198()s and 
the CARP/LOC 1998 Webcaster I decision.'* In the meantime, rates negotiated 
under the Webcaster Settlement Act are, contrary to the Webcaster Settlement 
Act itself, now accorded precedential value.'’'' In short, evidence favorable to 
webcasters is required to be admitted, while evidence favorable to copyright 
owners is a priori inadmissible. 

Third. IRFA would change the makeup of the CRB itself Judges w ould no 
longer be appointed by tire Librarian of Congress, but instead by tire President 
witli tire advdee and consent of tire Senate - thus ensuring tliat tire filling of evtery 
vacancy becomes a vehicle for a political contest between the interested parties. 
Of equal concern is that the qualifications of the judges themselves would be 
changed, removuig tire current requirement that one of the tliree judges have a 
significant knowledge of economics and another have significant knowledge of 
copyright law'. In the fijture, judges would be required simply to have ten years 
of experience in arbitration or litigation - that is, to be process experts rather than 
substiuitive ones.'’'’ 

At the end of the day, tliere is no question that, as Villasenor puts it, the 
“obvious consequence” of imposing the 801(b) standard “w'ould be lower rates 
for webcasters.”'’'’ As discussed below, however, forcing copyright owners to 
effectively subsidize webcasters through artificially low' royalties is neither 
necessary’ to promote the grow'th of online music nor desirable from the 
perspective of innovation or consumer w'elfare. 

B. The IRFA is Not Necessary to Ensure a Vibrant Market for Online Music 

Die market for online music is intensely vibrant and growing rapidly. Tens 
of thousands of new listeners are signing up to services like Pandora and Spotify 


Id. , Section 3(a)(2)(D)(iv). 

Id.. Section 3(a)(1)(B). 

yiC.. Section 6(a)(2). Section 3(a)(2XU)(v). 

M. Section 3(a)(3)(b). 

Id.. Section 2. 

See ViUasenor at 13. 
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e\’ct>' ^^cek. and existing listeners are using the services more and more intenselx' 
every year Online advertising revenues are growing 30 percent per year'**, new 
firms are entering the market at a rapid pace, and existing firms arc garnering 
billion dollar market valuations. As Villasenor puts it. “The future of music 
distribution is clearly digital '’*'*' 

Against this reality, IRFA proponents argue that webcasters need the below - 
market rates and guaranteed profits the legislation would provide in order to 
■grow and evolve.”*'*" Moreover, they argue, the current system, is broken 
because the "onerous" WBWS standard can result in webcasters pay ing a higher 
percentage of tlieir revenues in royalties than other firms, including in particular 
Sirius-XM.*'*’ Neither argument w ithstands even cursory scrutiny . 

First, the current copy right regime is manifestly not preventing tlic online 
music industry from 'growing and evolving” at a rapid pace. Online radio is a 
ri\o-sidcd market, involving both listeners (who. depending on the business 
model, may also be subscribers) and advertisers. Both sides of the market are 
growing explosively. 

For example. Figure 2 below shows the proportion of Ameneans who have 
listened to online radio in the past 30 day s from 2002 through 2012. Growth 
throughout the period has been rapid but has accelerated in recent years, witii 
listenership nsing by nearly 50 percent in just the last tw o years. 


FloURt 2: 

PliRCKN I OF AMFRIC ANS WI lO HAVE LKSTI-XM) TtJ 
ONt.iNi-; Radio in the La.st Month 



Sourev: I'dtson Research. "Thclntmilc Dial 2012: Navigating Digital Platforms 20 1 2.*’ 
Presentation Companion, at 8. 


Setr Pigurc 4 below 
See t'illfisenrtrat 17 

See Hdward Black. ‘'Congress Should Pass the Internet Radio {‘aime .%1 Act,” Hh* Hilt 'n 
(.'ituf^ess (October 25. 2bl2) (avuilablc at http'/'thchill.com'litogiicongrcss' 

blog lechnologv 26.^ 1 5^orgress'should>pass-inlcmct'radtcvraimcss'>act ). 

' ** See I Vhxvnor at \ 7. 
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As the figure shows. Edison Research/Arbilron reports that an estimated 103 
million Amcncans. or 39 percent of the entire U.S population aged 12 and older, 
now tune in to some tbrm of online radio each month SimilarU , the amount of 
time that listeners spend engaged with online radio has also increased 
dramatically .As shown in Figure 3, in 2012, listeners reported spending an 
average of 9 hours and 46 minutes per week listening to online radio, up from 6 
hours and 13 minutes in 200S (an increase of over 57 percent).'*' 


Figure 3: 

Avt-RAon Wiuitci.Y Hours Spi^t 
Listening to Oni.ini; Radio 



Source lldiKon Rc^rch. ”1110 Inlinilc Ditil 2012: Navigaling r^igital HIatronTi.s20l2.'* 
Prcscnladoii (.4>tnp:mion. at 8. 


Not surprisingly, the rapid growtii in listenership is leading to equally rapid 
growth in advertising revenues. Oicrall. online odiertising is the fastest 
growing category of advertising worldwide, growing at 7.2 percent over the 
past year As shown in Figure 4 below, online radio advertising is grow ing 
even faster According to SNL Kagan, online radio adicrtising revenues will 
approach $4(10 million in 2012. and are projected to grow at a compound annual 
rate between 12 and 14 percent over the next decade 


'* Set Hdi.son Research. “The Inrinile Dial 2U12' Naviguling Digital Ptallbnus 2012," 
Prcscnlalioii Cumpuiiioii. at 8. 

M 

See Ntelaeii. IIVa-A/ 'freiktx (2(>t2) (rqtuniiig lhal online odsertising was ihc raalcsi 
growing calcgors of advertising in (he first half of 2(112, up 7.2 perceni eompared to tlic same 
period in20t I) 
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FIOIIRK 4; 

Pi rRion.Ay Interne i Music and Radid Ad Ri:veni in 
PROJI-XTIONS. 2011-2021 ($Mll ) 



So$tfce' SN1. Kagan 3)1 1 Includes online mobile .id rcMmue.H I'roni Inleriwl Music athi Radio 
Purcplavs</.e.. AvcuRudio, AOl. Radio, (room Radio. I^sl.lni. I.ivc 36$. M<Xr. l^indora. 
Slacker. Stitcher. TumtahtcTm. Yalio^)!Mu»iv. elc.) 


The rapid growth of the industrt' has translated into financial success for 
existing firms and the entrv of new ones Pandora, which is by its own account 
the “leader in internet radio in the United Statcs»*^ with a dominant market share 
of 69 percent, has been the biggest beneficiary As shown in Figure 5 below. 
Pandora's annual listener hours have niorc than quadrupled in the last two >cars. 
trom 1 .8 billion to 8.2 billion. Rc\cnucs over the same penod have grown even 
faster, from S55.2 million in 2010 to $240.0 million m 2012.'*^ 


Sen Pniidorii Media. Inc., 2012 I'onn lOK Ml 42 (‘t^andora in Ihc icMder ut inlernel radio in 
(he Uiiilod Stales. oRcringa pcnonali/cd cNpcricncc for each of our listeners We base pioneered a 
new I'otm of radio one lhal uses iiilrmsic qiialiUev ol‘ music (o iniliall> create slatiomi and Uicn 
iidaplii playlixis in rcHl-tniK bused on the indiMdiml feedback of each listener In January 2012. we 
had over 125 million registered uacr^. which we delinc ax the total number ofaccoiuUs that have 
been created for our xcrvicc at period end. and we added two new a*gistca'd users every second on 
average, tor the fiscal veor ended Jaiumn 31.2012. we slreamed 8.2 billon huurx of radio and as of 
January .t|.20l2. we had 47 million active users. According to a January 2012 report by Trilon. we 
arc one of the top 31 internet radio stations and networks in the I Inited States and we Itavc more 
than a 69"« share of internet radio. Since we launched Ihc Pandora service in 3)05. our listeners 
have created over 2.4 btUion stations.**) 

W «|40 
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F\c,mv.5: 

Panixjra Annum. Listener Hours (biujons), 2010-2012 

10 


8.2 



2010 2011 2012 


Source: Pundora Media. Ine.. 2012 Konn lt>lC. al 14 

Much of the rapid grow th that has occurred in the past few \'cars is associated 
witlt the rapid adoption of smart phones and the accompanj ing increase in 
mobile consumption of digital media. For CNampIc, as shown in Figure h below. 
Pandora reports that as of 2012, nearb two thirds of all listening hours are 
accounted for b\ mobile devices. Notablv', SNL Kagan reports that in 2011, 
Pandora was the fifth largest U S mobile ad network b\ revenue, ranking behind 
onl> Google. Apple. Facebook and Twitter, and was growing at 476 perant 
annuallv , far fester tlian an> of the other top 25 firms 


See SNI. Ksgail. Mobile Ad \eoeorkx by He\‘eiiue. t ailed States (201 1 ) (sulwcripliun 

required) 
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Fioiikk 6: 

Pl RCLNTAGI-Oy ToTAI, PANIXJRA LISTENING 
Hoi IRS AccouNn:u ior hy Mobii.e 

70 < 1 > ' 55 ^ 



2009 2010 2011 2012 


Sourer- Pandora Media. Inc.. 3012 I'omi lOK. at 14. 


As a result of its rapid growth, and of market expectations that it would continue 
to prosper in the future. Pandora successfully "went public" in 2UI I. garnering 
large payoffs for its early investors Tlie firm now trades on the New York 
Stock Exchange under the symbol “P '' As of mid-November 2(112. Pandora was 
valued at $1.3 billion 

Pandora's defenders argue, however, that the company has not yet achieved 
profitability, and that "extremely high royalty burdens" arc to blame, with 
content costs accounting for 60 percent or more of revenues. Tlie situation 
would be even worse, tliey warn, if Pandora and the other webcasters cunrently 
covered by the Webenster Settlement Act agreement wen; forced to pay the 
(higher) rates determined by tlie CRB in IPeAcnv/er ///.'” 

There are several problems with tlicsc arguments First, the fact that Pandora 
has not yet achieved profitability is hardly a surprise. Other successful online 
firms, including Facebook. Google. Vonage and many others, have taken y cars to 
achieve profitability; some have yet to do so There is a good reason for tliis 
Internet markets are charoctenzed by network effects, meaning that finns 
compete (in what is sometimes referred to as a "land grab strategy ') to achieve 
cntical scale While it is thus ty pical for firms like Pandora to invest in customer 
acquisition for an initial period before becoming profitable.'^’ there is no 


for csnmplc. in Ihc firm It inontlw of 2012. Pnodoro oofouiKici Tim Wcsicrgrcn sold 
9.17,000 shares of Pandora stock valued al over 59.9 million. See 
hup: wxvxv markclvsatch.eom investing' stoek.'pinaidcrs?pid-78.T49P)8. 

.Ss’e Yahoo! finance, 
fiee ri7/ii.«ma-ai 1 1 

Are. fiifiierally, Jefirvy 11 Rohifs. fSolr/ivugon in HtglnTrchnnlngy huhixlrtcn 

(MIT Press. 200.1). See alsii Pandora Media. Inc., form S-1 (februarv 1 1, 201 1 ) al II ('"Since oiii 
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economic or public polic\' rationale for forcing their suppliers to subsidize such 
strategics 

Second, while Pandora's content acquisition costs have indeed grown 
lapidK , thc\ have not grown as rapidls Its revenues or, for that matter, as its 
overhead As shown in Figure 7 below. Pandora's content acquisition costs have 
grown by 351 percent over the past two years. However, its revenues have 
inercased even faster, by ncarlv 4(K) percent, while its administrative and 
overhead expenses have grown even faster, by 457 percent over the past two 
years. 


Ficiimi-: 7: 

PCRCIIOTAOE OROWni IN PANIXVRA CO.SfS AND Rt \tnNUE.X. 2010-2012 



Source: Pondoni Media Inc.. 2ni2 Form lO-K. 


Tliird. while Pandora makes much of die fact that content acquisition accounts 
for a laige proportion of its revenues. ' in fact its content costs as a proportion of 
revenues arc comparable to other, similar fimis For example, while Netflix 
offers video rather than audio, and its revenues come more from subscriptions 
than from advertising, its basic business model - offering on-demand audio- 
video content over the Internet while minimizing its own infrastructure costs - is 
very similar to Pandora's. 

As shown m Figure 8 below, the proportion of revenues accounted for by 
content costs for Netflix and Pandora have been nearly identical over the last 
three y ears (2(I0‘>-2II1 1) for which data is available from both firms: indeed, for 


inception in 2tK)0. have incurred fiignificanl net opcnilintt and 4ia ni CKMober .^1. 2010. sve 
(lad on acvumutatcJ dclicil of SH3.9 million A key dement of our btfatugv is lo aggrcssivclv 
increase the number of listeners and listener hours to increase our market penelralion "V 
Pandora Media Inc.. 2tit2 f orm U)K at 7 


33 




119 


1FJT»K> A E WNAtA 


each of ihc last two years. Netflix has paid a higher proportion of its revenues for 
content acquisition than has Pandora 

Figurk 8: 

CoNTENTCoSTSASA PERCL-NTACiKor REvixun.s 
Panixira vs Neirix, 2009-201 1 

65% 


60% 


55% 


50% 


455(1 

M09 2010 2011 I 

Sources: Phiidura K^’K. NctHix 10«K 

ft is noteworthy that, like some of Pandora's competitors in the audio markcL 
Netflix does not benefit from a compulsory license, but instead relies on 
negotiating contracts with content owners on a voluntaiy basis. And while the 
firm has had some stumbles over tlie past y ear, its market capitalization in late 
2UI2 stood at over $4.4 billion As of November 2012. the hmi was fighting off 
a takeover bid by investor Carl Icahn, who believes it is undervalued, 
notw ithstanding the fact tliat it pay s over 50 percent of its rev enues for content 
Fourth, and finally . Pandora's claims of impending doom with respect to 
content costs arc belied by the fact that other firms are rapidly entering llic 
market to compete with it As it reports in its most reecnt lO-K. ''the audio 
entertainment marketplace continues lo rapidly evolve, providing our listciicis 


Moa* broadls. il is commonplace for digilu] mufsic distributors oi'al) stripes lu pas 6ri 
percent or more ol' their revenues for content. See c.g.. Steve Knopper. 'The Ncks Economics ot’ 
IIk Music InduHlrv.*' R(4Un^ Sumc (October 25. 20U) (available at 

!tUk‘. nvTi>:i llKriiiivvcyouii'miijfjiifillig.-nvp I 

Notes; Handera reports ‘'content »ci]iii.sitioit costs" in its annual filings According lo 
Handora'ft 2(112 l(WK. 'XTontent acquisition cKpenses principalK consist of rovaliics paid tor 
streaming music or other content to out lislaicrs Rov'alties are calculated using negotiated nites 
documented in master royaJtv agreements and ore based on both percentage ol* revenue and listener 
metnes.'' Sire l*andora Medio. Inc.. Form (Jan. .11. 2ril2) at 46. Nctlli.s reports "cost of 
Mibhcnpiion" data in its annual lO-K rilmg.i According to the company’s 2612 U)-K. ‘'Cost ul* 
subscription revenues consists of expenses rclulcd to the iicqiiisitlon and licensing of content, as 
well a.s content dcHvcrv costs. .’’.VecNeillix Inc., form Iri-K (Feb. 10. 2012)nl 28. 

Setf Greg Keiisingct, “Icahn Slams Netflix 'Poison Hill,’" The Ifn// Street Jounml 
(November 5. 2012) (available at 

http onlinc.WTijcomHrticleSBItKNil42405297t)2l).1846aM57KIIK)66226m54l22.htmh 
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witli a growing number of alternatives and new media platfonns.”’*’" Among its 
competitors: Last.fm, ibcartradio. Slacker Personal Radio, Rhapsody and 

Amazon. Recent entrants including RDIO, “a rival streaming service created by 
the founders of Skype,”''"'* and Spotify, which has four million subscribers 
worldwide paying $1[) per month for tire nght to access music online**" and was 
recently valued at $3 billion.'** As oflatc 2012, reports indicated that Apple was 
also preparing to enter the market for online radio . *’ 

The flood of new participants in the online music business is important for 
two reasons. First, these firms (and their investors) obviously do not share 
Pandora’s gloomy forecasts regarding their ability’ to cam a fair return on 
investment. Second, and at least equally important, many of these firms - 
including, for e.xample, Spotify - are not eligible for the compulsory license at 
all, and tlius have no choice but to negotiate copv'right agreements m the 
marketplace. According to reports, Apple may choose to enter the online radio 
market through negotiated contracts, eschew'iug the compulsory license 
altogether.*** 

The fact that other firms see opportimities to profit in the onlme music 
marketplace suggests to some that Pandora needs to take a closer look at its 
business model. As noted above, online music is a two-sided market, with some 
(and sometimes more or even all) of the revenues coming from advertisers. Yet 
if a fimi (like Pandora) is engaged in a land grab strategy designed to maximize 
its market share in the short run in order to capture economics of scale, too mucli 
advertising risks driving consumers to competitors. A number of analysts have 
noted that Pandora has failed to fully monetize its large and growing audience. 
As one well-respected journalist put it; 

Througliout the music industiy there is a wide belief that 
Pandora could solve its financial problems - the company, which 
W'ent public a year ago, has never tinned an amuial profit - by 
simply selling more ads.^^'^ 


See Pandora Media Inc.. 201 2 Form 1 0-K at 7. 

See Andy Fixmer and Adam Satariaiio, "Apple's Online Radio Service to Challenge 
Pandora in 2013,” Bloomberg (Oct. 26, 2012) (available at; 

http:7'vw-vv.bjoombera.conr'ne’vvs,’'2Qi2-IO-25,'appie-s-oniine-fadio-setAace-to-c!iailenp.e-pandora- 
in-2013. hinil) (hereafter FrAner and Salariano 2012). 

See Peter Kafka, “Where Did Spotify's Billion Dollars Go? Ask Netflix,” All Things 
(Nov. 11, 2012) (available at: http;'7allthingsd.conL''20121 11 l/whcrc-did-spotifys-billion-dollars- 
go-ask-iictflix;'). 

See livelvn M. Rusli and Jessica B. Lessin, “Spotify Seeks S3 Billion Vakiation,” 'The 
Wall Street Journal (November 9. 2012) (available at 

hltp://professional.vvsj.conx'arlicle,/SB10001424127887324894104578109482459713880.hlml). 

See Fixner and Satariano 2012. 

See Fixner and Salariano 2012. 

See Ben Sisario, “Proposed Bill Could Change Royalty Rates for Internet Radio," The 
New York Times (September 23, 2012) (available at 

jittp:/dA’\\AA’. nvtimes. co!.r!/2012/09;2 4,^bnsi.nesf!-’ media-' iifoposed-bill-coi!id-change-rovaltv-.rotes-for- 
1 nterne t- ra di o . ht nil ) . See also Richard Greenfield, “Congress Should be Working to Raise Royalty 
Rates on Pandora, Not Lower Them,” BTIG Research (September 24, 2012) (available at 
http:, 7\vwvv.btigresearch.com/2012/09/24/congress-shoiild-be-working-to-raise- royalty- rates-on- 
pniidora-not-lower-theni'') (“[T]he reason why companies such as Pandora pay such high royalty 
rates as a percentage of revenues is because they severely limit audio advertising to protect the user 
experience and keep people on the platform. If Pandora ran several minutes of audio ads per hour 
(the way teirestrial radio does) vs. just a few 15 sec. spots, the % of revenues paid out as royalties 
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To summarize, Pandora's argument that royalties need to be redueed in order 
to preserve a healthy market for online music is simply not consistent with the 
facts. The market is vibrant and growing, and e.vpected to continue to grow and 
evolve in tire fiiture. Pandora has been a major beneficiary of that grovvtli. and 
while - like any firm - it would prefer to pay less for inputs into its production 
process, there is no public policy basis for forcing content creators to subsidize it 
or other webcasters by setting royalties atbelow-market rates. 

C. The IRFA Would Exacerhale Market Distortions, Reduce Incentives to 

Create Content, Slow Innovation, and Harm Consumers 

The IRFA is advanced by its proponents on grounds that it would create a 
level playing field for users of sound recording rights, increase revenues to artists 
and record labels, and even promote innovation. Each of these claims is 
incorrect. In fact, on each count, the opposite is true. 

First, while it is accurate that the sound recording performance right 
currently does not use the same rate standard for all users and in all markets, it is 
entirely inaccurate to argue diat IRFA would improve the situation. Currently, 
interactive services are subject to the sound recording performance right, but 
have no compulsory license, PSS and SDARS are subject to the 801(b) standard, 
webcasters, simulcasters and new subscription services are subject to WBWS, 
and terrestrial broadcasters arc exempt altogether. AM/FM radio stations pay 
royalties when they “simulcast"’ sound recording performances over the Internet, 
but pay nothing to “broadcast” them over the airwaves. 

The goal of creating a more level playing field is a desirable one, but the 
IRFA would hardly achieve tliat purpose. By lowering rates to non-market levels 
for non-intcractivc users like Pandora, it would widen tlic gap between linns like 
Pandora and interactive webcasters, like Spotify, who arguably are their closest 
competitors. At the same time, it would do notlhng to rectify the imbalance 
between terrestrial broadcasters and all other users, as the fomicr would continue 
to be exempt. From an economic perspective, IRFA would not ameliorate, and 
might well exacerbate, the economic distortions associated with the current 
system. 

It is infomiative, in this regard, tliat IRFA’s proponents are unable to proffer 
a policy-based, let alone an economically plausible, rationale for leaving the 
terrestrial exemption in place. For example, the only rationale "Villasenor offers 
for not extending tlie sound recording perfomiance right to over-the-air terrestrial 
broadcasters is a political one: “legislation including a provision eiiduig the 
terrestrial broadcasters exemption would be likely to fail."'”"' 

Second, the argument that artists and record labels would be better off under 
artificially low rates fimdamentally ignores the economics of two-sided markets, 
in which finns like Pandora act as intemiediaries between consumers, advertisers 
and content providers. In such markets, market rates strike the correct balance 
between the quantities provided on each side of the market. "The efficient 
outcome, in other words, is the one that occurs when all market participants face 


would be dramatically lo'wer and would be more in line wth satellite radio or cable TV. 
Interestingly, Spotifv's radio product runs substantially more advertising per hour than Pandora.”). 
See Villasenor aX \}t. 
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market prices. As the CRB has said, “We agree with Dr. Ordover that ‘voluiitarj' 
transactions between buyers and sellers as mediated by the market arc the most 
effective way to implement efficient allocations of societal resources.”'”' 
Indeed, even some of the IRFA's proponents appear to recognize the flaw in this 
argument, acknowledging that ‘'while rates that are too high can be punitive, so 
can rates that arc too low, as they shortchange the content creators on which the 
entire music broadcasting industry depends."”' It is crucial to remember, in this 
regard, that a significant proportion of performance rights royalties flow through 
to the perfomiers. Thus, tire cross-subsidies granted to webcasters imder the 
IRFA would come not just from the record labels, but from die artists 
themselves. 

Finally, the argument that IRFA - by imposing a mn-disniplior) criterion on 
tire rate setting process for a vibrant, rapidly changing digital music distnbution 
industry - would enhance innovation'^' is as misguided upon close examination 
as it seems upon first blush. While it is true that "[o]ne obvious consequence of 
broadly applying 801(b) would be lower royalty' rales for webcasters,””'' it does 
not follow that lower rates w'ould cause w'ebcasters to be more innovative. To 
the contrary', imposing a non-dismption standard w'ould protect incumbent 
webcasters from competition and innovation by demanding that rates be set so as 
to provide a guaranteed profit on both previous and new investments.”' This is 
tire stuff of public utility regulation, not the dynamic Internet, and it would retard 
innovation, not advance it. As Dr. Jaiiusz Ordover put it in his expert testimony 
in the ongoing SDARS II proceeding: 

[T]he fourtli policy factor . . . should never be used to shield the 
serv'icc at issue front the full rigors of vigorous marketplace 
competition. Doing so is likely to harm eonsiimers and also 
impede (or deter) entry and e.xpansion of rival services.”" 

1 0 summarize, the primary' puqiose of IRFA, and one of its certain effects, 
would be to produce below-market royalty' rates for one class of online music 
distributors, providing its beneficiaries with a de facto cross subsidy. Further, 
IRFA would effectively lock in the resulting profits by' guariuiteeing webcasters a 
return on botli existing and future investments. Tlie asserted public policy 
justifications for these proposed market interventions are without merit; indeed, 
the impact of IRFA would be to distort markets, retard innovation and ultimately 
deprive consumers of the benefits associated w'ith competition and free markets. 


''' See SDARS laiAWA. 

^ See Villasenor -di 15. 

' See e.g.. Villasenor al 2 ("It also iurnishes a strong disincentive to potential new market 
entrants and to the introduction ol'innovativc new business models ibr delivering digital music. 

7 . 

Again, even The TRFA's supporters acknowledge This problem. See e.g., Villasenor at ] 5 
(“[T]f due to technological obsolescence, poor management, or other factors, a legacy company had 
poorer EBITDA prospects than a new market entrant, would the fourth 801(b) factor be employed 
as a protectionist measure to prop up the legacy company. . . ?”). 

Testimony of .Taiiusz Ordover in SOARS II (available at: 
htt p:.'A\'ww.]oc.gov-'crb 'proceedii:^s.'201 l-.]/psS''sx vol 2.pdf] at 5-6. To the extent lower rates 
increased potential profits for non-interactive webcasters, they might attract entrv'. However, such 
entry would be of the ^‘copycat"' variety, spawned by the desire to take advantage of the arbitrage 
opportunity created by below-market rates. 
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VI. Summary AND Policy Recommendations 

The current sound recording perfonnaiice right is imperfect, most notably 
because of the distortions associated with the fact that it docs not apply to 
terrestrial broadcasters.”’ Overthe course of nearly 20 years, however. Congress 
has moved gradually in the direction of e.vpanding the sound recording right and, 
m so doing, mcreasing tlie role of market forces in allocating the economic 
resources used to produce, distribute and consmiie musical entertainment. As 
long as government remains enmeshed in the process of setting rates, there will 
be calls from interested parties for Congress to intervene on their behalf. Such 
calls should be seen, however, for what they are, and resisted. There is no public 
policy case m favor of the IRT'A, only apolitical one. 


For a more comprehensive Treatment of the arguments in favor of the sound performance 
rights for terrestrial broadcasters, see e.g.. Sunny Noli, “Better Late than Never: The Legal 
Theoretical Reasons Supporting the Performance Rights Act of 2009/' Buffalo hite.lhctual 
Property Journal 6 (Spring 2009) 83. 
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Mr. Coble. Mr. Huppe. 

TESTIMONY OF MICHAEL HUPPE, PRESIDENT, 
SOUNDEXCHANGE, INC. 

Mr. Huppe. Mr. Chairman, Ranking Member, Members of the 
Subcommittee. Thank you for giving me the opportunity to set out 
the reasons why the music community stands united in its opposi- 
tion to the so-called Internet Radio Fairness Act. The entire music 
industry, and many groups beyond this industry, all reject this at- 
tempt to subsidize companies at the expense of artists. Worse yet, 
a bill that claims to seek fairness and parity blatantly ignores the 
fact that traditional over-the-air radio, representing a huge aspect 
of the radio market, pays nothing to artists when it is their music 
that makes radio possible. 

Contrary to what you may have heard, Mr. Chairman, digital 
radio is flourishing under the current royalty structure. As this 
slide demonstrates, the number of such services has grown from 
850 in 2007 to more than 2,000 services today. 

SoundExchange wants to foster that type of growth; it is, after 
all, good for everybody. But we must always remember that the 
statutory license which enables this growth is a tremendous com- 
mercial benefit, a gift really, to these online services. It allows 
them to use every sound recording ever released to build their own 
business. The very least Congress can do is ensure that artists are 
paid fairly for this forced transfer of rights. 

Now, Mr. Chairman, there has been a lot of talk about what 
these payments really mean, so let us try to put it in everyday per- 
spective. As you heard Jimmy Jam say. Pandora currently pays 
about one-tenth of a penny to stream a single song. So when the 
average Pandora listener listens for 20 hours per month through- 
out the entire year. Pandora pays to SoundExchange less than $4, 
less than $4, in royalties for 250 hours of music. 

Mr. Chairman, that is less than some people in this room spent 
on their coffee this morning for an entire year’s worth of listening. 
And remember, that $4 is divided among hundreds of featured art- 
ists, background musicians, record labels and others who created 
the music that drives the industry. And this legislation before you 
today seeks to lower those payments even further. That is why over 
130 artists listed in this ad recently signed a letter in support of 
fair payment and against this bill. 

So how are most artists paid now? Current law sets a fair-mar- 
ket standard for compensating artists. Specifically it considers 
what a willing buyer would negotiate with a willing seller in the 
marketplace; in other words, what is the fair market value? That 
rule applies to more than 2,000 digital services. 

As this slide demonstrates, only 3 digital services out of the 
2,000 do not operate under this fair-market standard. Why only 
three, you ask? Because they happened to be in business back 
when the standard was established in 1998. In other words, Mr. 
Chairman, they are getting this break merely because they have 
been around a while. This bill is really about trying to lower those 
2,000 modern services down to a subsidized rate, rather than raise 
the three outliers up to the modern fair-market standard. 
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As you have heard, terrestrial radio must also pay for the music 
that drives its success. To paraphrase Mr. Watt, we shouldn’t nib- 
ble around at the edges and avoid the biggest problem out there. 
We cannot have a meaningful discussion about fairness if we allow 
the $14 billion radio industry to continue to pay nothing to artists. 
We are thankful that this Committee has recognized that inequity 
by favorably reporting out the Performance Rights Act of 2009. And 
we also want to commend Mr. Nadler’s draft interim first act, 
which seeks an interim solution to this decades-long injustice. 

Lastly, Mr. Chairman, the bill has a litany of unfair and unwise 
provisions that are too long to list here, but reveal it for the one- 
sided, unfettered wish list that it is. So we agree that the current 
situation is unfair, but it is unfair to artists and labels. It is unfair 
that traditional radio gets to use sound recordings for free. It is un- 
fair that SiriusXM, a multibillion-dollar company, pays less than 
the market rate. And it is unfair that thriving Internet radio com- 
panies like Pandora want Congress to make artists subsidize their 
business. 

In closing, Mr. Chairman, it is no secret that the music commu- 
nity, like any healthy family, has any complicated relationships 
over complicated issues. It is not often that you see agreement on 
a given topic from artists, musicians, managers, producers, song- 
writers, publishers and labels, so it is noteworthy when we all 
come together as one voice opposing something like this bill. But 
it is not just us, Mr. Chairman. We stand shoulder to shoulder with 
groups as diverse as the AFL-CIO and the Americans for Tax Re- 
form, the NAACP and the American Conservative Union, SAG- 
AFTRA and AFM, and Citizens Against Government Waste. That 
type of outcry is a clear indication to Congress that this bill is bad 
policy and would make bad law. Mr. Chairman, we want Pandora 
and other digital services to succeed, but the law must ensure that 
artists are treated fairly in the process. 

I appreciate the opportunity to testify today. We look forward to 
working with Congress to develop a comprehensive approach that 
treats creators of music fairly and all music platforms equally. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Huppe follows:] 
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Chairman Goodlatte, Ranking Member Watt and Members of the Subcommittee, I appreciate the opportunity to 
appear before you to discuss the importance of true parity for all radio sen-iccs and the adoption of ailcs of the 
road which ensure musicians are treated fairly. Ultimately, the question before you boils down to this: Should 
artists be entitled to a fair market price for their works, which form the core input of digital music services, or 
should they instead be forced to subsidize services that exploit those works for tlieir oivn commercial gain? 

1 am Michael Huppe, and 1 am the President of SoundExchange . SoundExchange represents more than 70,000 
artist and 24.000 copymght owner accomits. SomidExchange administers tlie statutory^ license for digital radio 
used by services reaching more than 100 million Internet radio listeners and 23 million satellite radio subscribers.' 
In fact, more than 2,000 digital radio services - like Pandora, iHeartRadio, SiriusXM and Music Choice - rely on 
tlie statutory license ever\' month for the rights to the souud recordings tliat make their businesses possible . 
Without SoundExchange serving as the “one-stop" administrator for the statutory license, they would all face tlie 
difficulty and expense of locating and paying each of the thousands of copyright owners whose sound recordings 
they want to use. 

Our operations are overseen by a board of directors comprised of representatives of those on whose behalf we 
W'Ork - artists and record labels (both major and independent) - meaning that our focus is maximizing the 
distribution of royalties to those who have earned them. We have built state-of-the-art systems that arc always 
evolving, and we maintain one of the lowest administrative rates in the industry - 5.3 pereeut in 201 1 . Our 
payments to artists and record labels are based on an open and transparent process supervised by our joint board, 
and weVe paid out more tlian $1 billion in peifonnance royalties to artists and copyright owners since our 
inception. 

In my^ testimony' today, 1 wish to discuss four topics: First, tlie statutory' license works best when it results m tlie 
fair compensation of artists and record labels, which, by definition means that they receive the fair market value 
of their recordings. Second, there arc a nunibcr of fundamental problems with the so-called Internet Radio 
Fairness Act (H.R. 6480) (“IRFA”) - a bill Cliat departs significantly from the principle of fairness which must be 
tlie foundation of the statutory license. Tliird, 1 want to shed some liglit on the real economics of Internet radio to 
show how much of the rhetoric has concealed the realitv' of the statutory' regime, and demonstrate tliat the sy'steni. 
including the Copyright Royalty' Board ("CRB'’), has worked well and exactly as Congress intended. 


^ Edison Research and Arbitron, "The Infinite Dial 2012," available at 

htt e://w\,v w.edisonrese arc h.c o m/home/archjves/2012/04/the-infjnite-dial-2G12-navi Ra tin?-diRita l-p iatforms.p hp . 
SiriusXM's lOQ report for the quarter ending September 30, 2012, available at http://investor-siriur>xm.corri/sec.cf m. 
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Fourth, and finally, I discuss the '‘elephant in the room’’ whenever we are talking about performance rights for 
sound recordings. Namely, the fact that terrestrial (i .c., ovcr-thc-air) radio is required to pay nothing for the sound 
recordings that drive its business. TRFA ignores this glaring injustice. Representative Nadler’s draft bill, by 
contrast, botli seeks to establish true rate parity and takes the first important step toward rectifying this nmior 
defect in U.S. law. 

1. The “willing buver/willing seller” standard is the proper standard to determine the royalties to be 
paid by Internet radio services. 

The willing buycr/willing seller standard is proper as a matter of principle, and complaints regarding its 
application to Pandora and other Internet radio scrx iccs arc both inaccurate and grossly overblown. 

a, Jfthe law is going to give services the right to use sound recordings, at a minimum the law 
should ensure that creators receive market value for the use of those recordings. 

At its essence, a statutory license involves the forced surrender of property at tlie direction of the govennnent so 
tliat tliird parties may use it to build their business. The owner of the property' (tlie music) has no say about which 
sendees get to use it. The owner has no say over the conditions of its use or the timing of when it will be used. In 
essence, tlie owner docs not have the ability to withhold that right from anyone seeking to use it for any purpose, 
as long as they meet the requirements of the statute. For instance, from the moment Pandora started using the 
statutory- license, it had more rights to the repertoire of artists like Adele. Metallica, AC/DC or tlie Black Keys 
tlian did Spotify, which had to directly-' license music for its on-demand serv'ice. 

If we arc going to have this mandatory' surrender of property', the least we can do is ensure that creators receive 
fair market value when their work is used. 

The willing buy'er/willing seller rate standard is the best way' to fairly compensate creators because it is a standard 
that ensures that the CRB will base its decisions on actual market evidence. In practice, of course, there is no 
actual market for nonintcractivc digital radio because the "market” is distorted by the existence of the statutory 
license itself. Instead, the CRB has considered evidence of market value derived from other parts of the digital 
music industry' that arc not subject to a statutory' license. In these referential areas, there arc sophisticated and 
willing buyers engaged in amis-length negotiations with sophisticated and w-illing sellers. Tliis is exactly the type 
of marketplace evidence on which tlie rates for tlie statutory- services should be based. By relying on evidence of 
freely negotiated agreements in tlie market outside of tlie statutory' license, the CRB also gets tlie benefit of tlie 
market’s assessment of the wide variety of factors that arc taken into account by parties to those negotiations. 
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To be sure, there is no way to replicate an exact market price through a judicial proceeding, but the current 
standard at least ensures that the CRB will attempt to set a rate based on what parties in non-statutor)- markets 
have done - thus getting as close as possible to ensuring that artists are being paid a market rate for their work, Tt 
is, in short, the best wav to detemiine a fair market price within tlie statutory regime. 

b. The claims that the current rates are “too high ” are wrong, overblown, and based on an 
incomplete and premature record. 

i. Pandora's rate is not statutorily set at 50 percent of revenues: it is a per-performance 
floor against 25 percent of rcvcnuc. 

Pandora's founder, Tim Westergren, has been making the argument that because Pandora's royalty payments last 
year amounted to 50 percent of its revenue and SiriusXM's royalty payments last year amoimted to 8 percent of 
its revenues, Pandora should pay musicians less. While Pandora's description of its effective royalty rate may be 
technically accurate, it is misleading in several respects. 

First, the current rate for non-subscription streaming under the Pureplay rates used by Pandora is a formula: die 
greater of 25 percent of total U.S. gross revenues or a per-performance rate of $0.001 1. rising to $0.0014 in 
2015, This means that at its current SO. 00 1 1 pcr-pcrformancc rate. Pandora would owe onlv' S4 per year for cvery^ 
user who listened to Pandora for 20 hours a month. 

Pandora's statutorv' royalty rate is thus not 50 percent of revenues. The fact that Pandora may currently pav’ 50 
percent of its revenues in performance royalties simply reflects Pandora’s (deliberate) choice to focus on building 
its audience - and thus its usage - while keeping its advertising load and subscription fees low. This is not an 
uncommon path for Internet companies to take. Like many Internet companies before it. Pandora has focused 
first on building an audience, growing its user base, and promoting its brand. Tt has only relative!}' recently 
focused on monetizing its audience. 

A perfect example of Pandora focusing on growing its user base instead of revenue is demonstrated in a fee that 
Pandora used to charge its non-subscription users. In 2009, Pandora began to charge ‘'heavy users" in any given 
month a supplemental fee. Under this policv', if a non-subscription user chose to stream in excess of 40 hours in 
any given month, that user would be assessed a surcharge of $0.99 for that month. Pandora elected to cease the 
fee in September 2011, presumabh' because it w'as a disincentive for users. In other words. Pandora placed a 
higher prioritv' on gaining and retaining listeners than on earning revenue. 
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There ma\ be nothing mherendy \srong >>ith this approach Manx companies have foiiowed a simiiar path, and il 
is. in an\ event. Pandora's choice to determine xshal business model it elects to follow Out it is misleading and 
inappropriate to suggest that because Pandora has chosen a path which pnontizcs grow ing its listener base over 
growing revenues, then musicians should therefon: be forced to subsidize its choice 


Pandora pays a much lower pcr*strcam rate versus its commercial competitors, even among those dial negotiated 
rates rather than have them set by the CRB • parties such as SinusXM and the National Association of 
Broadcasters (‘'NAB") To illustrate, for 2013, the default commercial wcb€a.sting rate set b> the CRB, SO. 0(121 
per stream, is the same as the negotiated rate for SinusXM and lower than the negotiated rate with the NAB 
($0 (Kl22 per stream) Pandora, however, will onlv pay S0.IKM2 per stream - representing a discount of over 40 
percent fforo what these other services pay 


2013 Performance Royalty Rates 



Importantly, Pandora celebrated tlicsc rates just three vears ago. imincdiatciv follow ing the announcement of the 
Pureplay rates that became available pursuant to the Wcbcastor Settlement Act of 2(K)9 SpccificaJIv . Tim 
Westergren exclaimed that ‘The rovalh cnsis is over" and that 'Pandora is finallv on safe ground with a long-term 
agreement for sun ivable roviiltv rates A critical component of the Pureplav rates and terms, as well as the 
sctllcmcnts negotiated with the NAB. SinusXM. and the other parties to the Wcbcaster Settlement Act deals, was 
that thev were not onlv for the pnor penod > the Webcasting II proceeding - but they were fonvard looking as 
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well, covering the period that was the subject of the Webcasting 111 proceeding In other words, and as a result of 
voluatar> scttlcinciits among the parties. SoundENchongc settled w ith more than percent of the w ebcasting 
industn /rc'/ore the Webcasting 111 rate case really got underway In fact, wc negotiated rates with the NAB and 
w Ith SinusXM (for webcasting) that were in the same range as the market rates that the CRB ultimately adopted 
Thus, the argument ad\ anced by some that the statutory sy stem makes it impossible for parties to reach 
settlements is not only wrong - it is exactly back'\sards 

111 . It IS appropriate for digital music serv ices to pay a substantial portion of their re\ enuc to 
the musicians that make die sctmocs possible in the first place 

Pandora suggests that its rates arc out of step w ilh the norm based on a comparison of its rates to the below • 
market rates enjoyed by SinusXM In fact however, it is SinusXMs rates which arc out of step with the 
marketplace. giN cn the fact that other competitors in the digital music marketplace actually pay more in royalties 
relative to revenues tf one looks at competitors to Pandora like Spotily or iTunes. the ratio of cost to revenues 
for Pandora is certainly within indiLStry norms As the chart below demonstrates. Spotify 's and iTuncs' costs for 
content (i.c their main input) are approviinately 70 percent of their rcNcnucs- demonstrating lliot the effective 
pcieeniagc of revenue raa* about which Pandora complains is in fact perfectly consistent w itli the outcome m the 
private market 

Royalties as Percentage of Revenues 



Again. ! must emphasize, when a service’s ciuire business depends on music (or any single input), one should 
expect music (or thai input) to receive a substantial pan of the revenue generated by that business. In fact, this is 
typically the outcome in the market 
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iv. As Pandora and other webcasters monetize more effectively, the effective percentage of 
revenue will drop. 

Whether Pandora's costs relative to its current revenues are higher or lower tlian its competitors, it is interesting 
that Pandora has been making this "disparity’' argument - not only because it is misleading - but because Pandora 
made a conscious business decision nor to maximize revenues in the early stages of its business. Pandora 
followed a purposeful strategy of prioritizing the number of listeners over maximizing revenues. It initially 
decided no/ to run many advertisements, and its audio advertising load is still very low. It decided noi to charge a 
montlily subscription - not even 99 cents - for its seivaces to most listeners. It decided nor to charge users a small 
fee for doivnloading its mobile device app (as many scr\.ices do), but instead to give it aivay for free. Pandora's 
strategy has so far been succcssflil: it was able to undertake a succcssflil IPO in 201 1 and currently sits with a 
market cap of $1.3 billion (as of November 21, 2012). And as 1 mentioned earlier, it is not SoundE.xchange's 
position or intention to dictate to Pandora how' to run its business. 

But for that same company to run to Congress - after having just raised an enormous sum of money in a 
successful IPO - and ask for a hand-out is an outrage. Even now, when its shareholders are asking the company 
to sluft strategy and focus more on revenues and profitability. Pandora only runs about 2 to 3 audio ads per hour,'' 
and recently many of tliose ads appear to be filled with calls to action in connection widi IRFA. Similarly, Clear 
Channel has announced that it isn’t going to run any ads at all on iHeartRadio until at least April 2013.'^ To be 
clear, we are not suggesting that hitemet radio services need to run as many advertisements as traditional 
terrestnal radio - or even that they have to run advertisements at all. Indeed, the nature of hitemet radio is such 
that there arc many netv and creative ways to monetize a scr\ ice beyond advertising. And even for the 
advertising, the mechanics and functionality of Internet radio services means they have the potential to run better, 
more effective, and more lucrative advertising once they tap fulh into tlie market. But whether it is an ad 
supported or some other revenue model, tlie statutory- license must have a fair market philosophy' in order to drive 
sendees to build a business that fairly compensates artists. If Pandora chooses to focus on an ad supported model, 
that choice should not mean that artists receive less than they arc due. 

We believe in tlie future of advertising supported hitemet radio, but if Internet radio companies choose to 
prioritize number of listeners over revenues at this stage, there’s no reason the artists and copyright owners on 
whose backs the new services are built should be forced to subsidize tliat strategy. 

V. Internet radio is on the verge of a breakthrough - the disruption of traditional radio. 

^ http://vvw w.fl- maF-azine.eom/Articje/Stcrv/2012/T0/Dealers-TuninR-ln-TQ-Panclor3/P3Re/2.aspx. 
http:./7ku rthanscn.com/news/ihe3rtradio-custom-staticn.s-remair-commercjaj-free-%22untii-aprij%22 . 
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SoundExchaiige believes that tlie growtli of Internet radio will continue, tuid tliat Ptuidora and other hitemet radio 
companies will in turn increase their revenues and profits. One need look no flirthcrthan the statements of 
Pandora's executives themselves: 


‘We generate considerable revenue from mobile. I believe we 're one of the biggest mobile 
advertising sites in the country. Today, mobile advertising is more nascent than desktop 
advertising, which took 10 to 15 years to develop, but mobile is growing far faster. Key pieces of 
the puzzle, like third-party’ measurement are Just coming in. We 'll benefit tremendously from 
that. " Joe Kennedy. Ptuidora CEO. June 2011.^ 

"With now almost 6 percent share of all radio listening tn this country we are effectively larger 
than the largest AM or FM radio station in many markets in this country and on our way to being 
larger in most markets. What that means is to the traditional radio advertiser Pandora is a highly 
relevant compelling choice, " Joe Kennedy. Pandora CEO, CNBC. May 20 1 2. 

"We've seen tremendous growth in the adoption of mobile by advertisers, in fact, we more than 
quadmpled our mobile ad revenue last year from about $25 million to over $100 million. ” Joe 
Kennedy, Pandora CEO, CNBC, May 2012.' 


So who are we supposed to believe? The Pandora that tells Wall Street its best days are ahead? Or the Pandora 
diat is asking Congress to bail it oufi’ 


We think Pandora is fiindamentally right about the promise of Internet radio. For example, look at the growth in 
its revenues. According to a report by BTA/Kclscy, rntemet radio revenue in 20 1 0 was S4 10 million, In 2011, 
tliat grew to S440 million, and 2012 is projected to reach S.^IO million in revenue. Pandora's revenue has grown 
from S55 million in its 2010 fiscal y^ear to $274 million in 2012.^ And more than a y^ear after its successful IPO, 
the company is valued at $1.3 billion. 

Clearly, Pandora does not need to be subsidized by artists, especially when it is in its infancy and the numbers are 
so promising. Tn light of the relative youth of Pandora as a company, and its projected growth pattern (as 
demonstrated in recent years and lauded for the future years), it would be ill-advised for Congress to step in and 
manipulate the market to subsidize a thriving and innovative company. 


http://anthinEsd.com/2Q110617./Dandora-h3d-a-Rood-v/edre.sdav-and-a-terrib!e-thursdav-what-about-the-next-couple- 

^ h~t p:/7www-biakel sev .corri./cQmp3nv/press-r eleas e5/12041Q -R3 diQ-!ndustrv -Re venues-Fia:-in-2Qll.-Wh iie -Onlire- 
Revenues- Jump 15,1 -Percent, asp 

' Pandora's lOK report for the fiscal year ending January 31, 2012 available at 
http://sec.gOv/Archives/edRar/data/1230276/000119312512120024/d280023dl0k.htm . 
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Internet radio, for all its recent explosive growth, is still in its relative infancy, especially when it comes to the 
disruption of traditional radio. Discussing Pandora’s current revenue model, based on this year’s numbers, is like 
assessing Google in 1999 or Facebook in 2006, It’s simply too early to tell where Internet radio is headed, but it 
is clear that it is poised for continued explosive and traiisfonnative grow'th, 

11. Any new legislation should be fair in fact, not just in name, and establish true rate standard parity. 

a, IRFA would drag the thousands of services now subject to a market rate standard down to the 
below market rate standard that only three services now enjoy. 

At its core, the driving motive behind IRFA is clear. It is, quite simply, an attempt by vvebcasters to reduce the 
royalty fees that they pay to recording artists and cop> right owners for the privilege of using their sound 
recordings on digital radio. Tliis bill w’ould be a huge step backweirds - applying an old standard currently used 
by only three '‘grandfathered” digital services (SiriusXM for satellite radio. Music Choice, and Muzak) for their 
performance of sound recordings. 

Congress should not be asking whetlier 2,000 services should enjoy tlie perks enjoyed by the tliree grandfatliered 
sendees. Ratlier, Congress should be asking why the law forces artists to subsidize successflil companies like 
SiriusXM under the outdated 801(b) standard - a company that is now sitting on hundreds of millions of dollars in 
cash and continues to outperform expectations in growth and revenues. 

It is important to note that the three grandfathered companies operating under the 801(b) standard arc granted that 
bclow-markct subsidy merely because they happened to be in existence in 1998 - in other words, because they arc 
■'old.” At die time of passage of the Digital Millemiium Copyright Act, these companies were given diis 
exemption based upon a theory of business reliance. While we might dispute whetlier this theory- was justified in 
1998, any possible justification for providing a subsidy to these services no longer has merit following the 
intcrv-^cning 1 5 years. It should not be the case that 80 1 (b) is used to subsidize any company - regardless of its 
size, business model, or degree of success - simply because it had the good fortune of existing in 1998. 
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Willing Buyer/ Willing Seller 
Standard Works 



Wouldn't true "fairness*' dictate that SinusXM and the other two ‘'grandfothcnxl" services simpi> pa\ at the 
modem foir maiiet value standard? That Ls the fairest, most economtcaiU -sound path to Inic rate standard parit\. 
a goal which SoundE\changc supports 

The main goal of the IRFA. howc\er, is radically different It is to lower the role standard for ^ digital 5cr>iccs 
down to the antiquated below -market rate, rather than rcquinng that all services pay at the more reasonable fair 
market rate *rhis isn’t "fair;” it is pa'datory - particularly when you consider that (he law allow s digital radio 
services to build their businesses off any commercially available work without music creators* having the ability 
to withhold At the very’ least, the law should require that those creators be compensated at a fair market rate. 

h. /HFA supprexsex inmn'otitw by subsiiffzJng a specific ca$ex**^y businesses. 

Let's talk about why it is not appropriate for Pandora (and other would-be champions of innovation and 
tccliiiologicaJ disruption) to be suppotting the antiquated 80 1(b) standard The 801(b) standard favors old 
technology over new technology It also favors status quo over innovation by allowing the CRB to insulate 
Pandora and other liitemcl radio services from the so-called "disruptive impact* of market rates. 


It is ironic that Pandora and others in the technology world now ask the government to step in to protect them 
from the consequences of the market Under the antiquated 80 1(b) standard, which Pandora seeks, the CRB 
Judges an: directed to set the rates according to the following critena 
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(A) To maximize the availability of creative works to the public. 

(B) To afford the copyright owner a fair return for liis or her creative work and the copyright user 
a fair income under existing economic conditions. 

(C) To reflect the relative roles of the copyright owner and the copyright user in the product made 
available to the public wnth respect to relative creative contribution, technological contribution, 
capital investment cost, risk, and contribution to the opening of new markets for creative 
expression and media for their communication, 

(D) To minimize any disruptive impact on the structure of the industries involved and on 
generally prevailing industry practices. (Emphasis supplied.) 


That last factor bears repeating - '‘to minimize any disaiptivc impact on the staicturc of the industries involved 
and on generalh' prevailing industry practices." The ERPA would extend this protection against "disruptive 
impact" to ever^' online radio servace taking advantage of the statutory- license. But don't this country’'s most 
imiovative comptuiies embrace "disniption?" 


Look at what this country’s technological leaders have said: 

• "One of the things about technology^ is that technology^ is findamentally disruptive ... and my 
experience now. and I’ve done this for a long time, is that people are always shocked at how real 
disruption occurs and how much change can occur through empov’erment. " Erie Schmidt, 
Google Executive Chairman, October 2010,'^ 

• "As a company, one of our greatest cultural strengths is accepting the fact that if you 're going to 
invent, you 're going to disnipt, ” Jeff Bezos, Amazon Founder and CEO, November 2011.'^ 

• "Wired was founded on the notion that change is good... Disruption is the ultimate change, ” Chris 
Anderson, Wired Editor-in-Chief, May 2011.^'' 


And Pandora has follow^cd suit, emphasizing its role in disrupting traditional radio: 

• "We have the audience to massively disrupt this market, ” Joe Kennedv, Pandora CEO, May 
2012 ." 

• "We now find ourselves at an exciting moment, at the cu.sp of a... substantial disruption in one of 
the largest consumer media categories radio. " Joe Kennedy, Pandora CEO.'" 

• "Pandora is iran.sforming the last medium yet to be disrupted by the Internet. " Tim Westergren, 
Pandora Founder and Chief Strategy Officer/^ 


^ http:/7arstechnice.com/tech-policv/201C/lC/does- google still-auaSifv-for-sainthQod/. 

^ http://www. wire d.com/magazlne/2011/ll/ff ba zos/2/ 
http://www.businessngiwsdailv,corri/92g- distruptive-technoiogios iump£tu r t-oconomv- vvired confersneeiitmi 
http://www.ra djQ wor!d.co!ri/artjcie/ pa ndora -lQ ok^-to-disrupt-am-f fri- advertising/213619 
http.//soundcloud com/edwardryan/ioekennedy-O 
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But while Pandora champions its own disruption of the consumer media industry' to Wall Street, it wants 
Congress to protect it from the ostensibly ‘"disruptive*’ impact of paying fair market value for the music it plays. 

Arguing for business progress while attlie same time seeking to minimize “disruption” through artificially low 
rates for its own use of music is inlierently contradictoiy- , After all innovation is based on disruption. And 
capitalism rewards disruption. Pandora and those from the teclmology sector who support it should not be able to 
glorify disniption w'hen it suits tliem, and }'et bemoan it when they are seeking a subsidy'. 


c. IRFA contains a litany of other unfair provisions clearly designed to tip the balance decidedly 
in favor of Internet radio services. 

Just as bad, tlie bill amounts to a w ish list for copy right users, w'itli a host of one-sided provisions that w ould 
politicize the CRB tmd impose limits on copyright owners’ and artists’ ability to participate fairly in rate setting 
proceedings. It would also require the CRB to base its decision on evidence that doesn't exist and ignore 
available evidence of how the market and the music industry actually works. 


To name just a few of tlie troubling provisions proposed in this bill: 

• The requirement that at least one judge should have expertise in economics would be eliminated, even 
though the judges are supposed to be setting rates based on market evidence. 

• The ability of copyright owners and artists to effectively participate in rate settings, and their ability to 
speak freely about critical public policy issues regarding the statutory license, would be radically 
hamstrung. 

• The bill would inexplicably' place the burden of proof solely on copyxight owners and artists. 

• Normal and customary- market benclnnarks, such as rates paid for on-demand services, or any rates agreed 
to by major record labels, would no longer be usable as evidence, even though that is the best evidence of 
how the industry' actually w'orks. 

• Marketplace evidence would be limited to agreements that do not currently exist or shed light on the 
market. 

• Tlie bill would impose new, one-sided burdens on record companies and recording artists in the rate- 
setting proceedings. 

• Copyright judges would need to be confirmed by the Senate rather than appointed by the Librarian of 
Congress, exposing the rate-setting process directly to electoral politics. 


^^ http ://wwVi/. nvse mag azir8.com /pan riQr a?utn'i iriediunv'etoc&utm t erm -janl2&u tm source -pandoraj^utm can ipaiRr--- 
articie 
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Indeed, it is these provisions (and more) that in many ways reveal IRFA for what it is; a wish list for the digital 
music services completely unmoored from any principles of fairness. 

III. The reality instead of the rhetoric: the Internet radio industry is thriving under the current 
statutory regime. 

a. The statutory license has enabled tremendous grmvth, in part, by providing services a “one stop 
shop'* for sound recording rights. 

Congress created the statutory- license for digital music to make it easy for wcbcastcrs or satellite radio to pay for 
the music they use to operate their businesses. As a result, these digital radio services do not need to negotiate 
individual deals with thousands of rights holders and recording artists - or ask permission to play every track. 

Tlus is an incredible gift for online music services, and Pandora itself has confimied tliat it depends on tlie 
statutory^ license for the rights to the sound recordings on which its entire business is based. For Pandora and 
Other entrepreneurs seeking to start a digital music scrv-icc, the statutory^ license provides an easy and quick 
method of obtaining a license and paying royalties. The statutory license gives these services the right to stream 
eveiv' sound recording ever commercially released, merel\' by filing a short document and meeting tlie temis of 
tlie statute . 

SoundEvchangc, as the steward of the statutory- license, thus offers a onc-stop shop for sound recording rights. 

Not only does the statutory license eliminate the need to seek thousands of license agreements: the collective 
management of the license by SoundExchange eliminates tlie need for services to make tliousands of separate 
payments and deliver thousands of separate reports to copyright owmers and artists. 

The growth of digital radio services using the statutory-' license is astounding. Digital radio is an increasingly 
substantial portion of all radio listening in tliis country, and, as we have stated above, today more than 2.000 
music services use the statutory license, representing tens of thousands of individual channels and stations. These 
2.000 services represent a huge increase over the past five years (see chart),'"* and are a testimony to the benefits 
tliat die current licensing regime provides. 


Based on number of services reporting to SoundExchange, with prior years adjusted to account for broadcast industry 
consoiidation since 2007. 
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h. internet ratlin prtmdes a critical jfruwinfi revenue stream for the music industry at a time when 
other sources of revenue are shrinking. 

According to the ‘Music Acquisition Monitor.** a November 2012 repoit from market research company The 
NPD Group, in the past year, the Internet radio audience has gTo\\n 27 percent as the on-deinand music audience 
has grown by IK percent, yearover'year As Internet radio and on-demand listening has increased, the number of 
consumers who reported lisicmng to CDs dropped Ih percent and the number of consumers listening to digital 
downloads declined by 2 percent This means that Internet radio proi ides a critical growing rc\enuc stream for 
record labels and recording artists at a lime when other sources of revenue an; shrinking. 

c. Artists participate directiy and immediately in this ne>%' revenue stream. 

One critical component of tlie revenue stream generated by the statutory license is tliat digital performance 
royalties arc split 5(V50 bemeen the sound recording owners on the one hand and the featured artists (who receive 
4.^ percent of the performance royalties), session vocalists and session musicians on the other (who receive 5 
percent of the toy allies) If die featured artist is also the copy right ow ner, that artist receives M5 percent of the 
royalties. This split was built into the law in response to the efforts of the artists* unions. AFM and AFTRA (now 
SAG-AFTRA) to ensure that performers would benefit immcdiaicly . directly and transparcntly from the new 
digital performance nght Importantly, the artist money is paid dtrectiy to the artists on a nonrecoupment basis. 

httDS://www nod com/wps/uortal/npd/us/ncws/presv releavcs/lhe nud group intefnet fadio and on domand-music 
services nse-puttina pfyv,uf^-op traditional fa^ms ol fruisic-listenlfift/ . 
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meaning that the artists keep i 00 percent of their digital radio ro\a!t> regardless of whether they arc recouped 
imdcr their record deals, current or histoncaJ. And the fact that non-featua*d musicians and perfonners 
mcaningfulK participate in the downstream revenue opportunities from this new and growing revenue source 
means that not oni> docs the current digital radio model prov ide new and grow ing sources of income for artists, 
but It distributes that income across a larger and larger number of lecipients 



IV, Any Li?gislation Related to the Performnnee Right Must Address the Lack of a Terrestrial 
Performance Right 

a, IRFA iiites mtf midress the single biggest injustice - the lack of a terrestrial right 

Tlie "Internet Radio Fairness Act" is fair m name onl> This bill seeking supposed Taimess” and "paritv'’ utlerK 
fails to address the biggest mcquitv of ail when it comes to radio the fact that tcrrcsmal radio pays absolutch 
nothing for the sound recordings on which that multi>billion dollar business is based, it is futile to even begin 
discussing "fairness" or ’parity" in radio w hile ignonng the most egregious inequity of die sv siem 

Of all the ways we listen to music, lerrcsmal radio ts tlte only one that doesn't pav anything to the performers that 
bring the music to life. The U S continues to be an outlier in this regard and is the only industnalized coiinlrv 
that does mu mcognize acopvhght for the performance of sound recordings for terrestrial transmissions Every 
music platform, including terrestrial radio, should pay a performance rov altv 
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A bill aimed at genuine fairness must necessarily address this omission in U.S. law. Legislation that maintains 
such a glaring inequity on one of the music industr\'‘s biggest performance platforms is hardly ''fair’" at all. 

b. Prior bills, anil current draft legislation, are a move in the right direction. 

In order to create true parity and fairness. Congress must create a legal performance right for sound recordings 
played on ^ platforms - and most importantly terrestrial radio. 

In that regard. T want to thank this Committee and former Chairman Conyers for favorably reporting on a 
bipartisan basis the Performance Rights Act in 2009. Many of the stalwart supporters of that bill arc here today. T 
also want to tliank Representative Nadler for working on an interim solution to this decades-long injustice. 
Representative Nadler's draft legislation recognizes the injustice of denying "fair pay for airplay." His discussion 
draft proposes a 21st century’ marketplace standard tliat treats artists and music services fairly and equally and 
takes a step toward remedying the lack of a performance right for terrestrial radio. Specifically, his draft bill 
would not only adopt true rate-standard parity - establishing the "willing buycr/willing seller’ standard for all 
digital music services - it would also take a first, important step forward tow'ard correcting the decades long 
injustice of tlie absence of a perfonntuice right. While Representative Nadler's draft v\^ould not actually create a 
terrestrial performance right, it would require broadcasters who also simulcast their terrestrial streams to pay a 
surcharge that reflects what the market value of their over-thc-air broadcast would be if a terrestrial pcrfonnancc 
riglit properly e.xisted. 

SoundExchange agrees with Representative Nadler that tlie current lack of a perfomiance royalty for terrestrial 
radio airplay is a significant inequality and grossly unfair. Indeed, it is arguably the single greatest injustice in the 
music licensing landscape today. We cannot condone a race to the bottom when it comes to rate standards and 
compensation for artists, and we applaud Representative Nadler for providing a discussion draft that would 
provide artists with fair compensation for the valuable creations they share with tlic world. 


Tliis is an exciting time for music fans. Radio is being transformed as we speak. But the law- should not 
lose sight of the fact tliat these services are nothing widiout music, and tliat it is the musicians w'ho give life to 
Pandora and its peers. If you are going to force creators of music to relinquish their property, they at least desen'^e 
a market rate for their work. As musical artists like Rihanna, Billy Joel. Maroon 5 and Sheryl Crow- stated in their 
message in Billboard magazine earlier this month, let's not gut the royalties that thousands of musicians rely 
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Upon Instead, let's vNork this out as partners and continue to bring fans the great musical experience they nghtlv 
expect 



Mr Chairman and Ranking Member Watt. 1 appreciate the opportumt> to testif> lodav Morco\cr. 
SoundExchange looks fon\ard to uorking with Congress to develop a comprehensive approach that treats 
creators of music faiiiv and ensures that aH music platforms properU compensate the musicians upon whose 
backs their \ cr> businesses are built 

I look forward to vour questions 
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Mr. Coble. The gentleman’s time has expired. 

I want to thank all of the panelists for your time and your pres- 
ence here today. 

In 1998, there was some question as to how the DMCA was going 
to affect Internet radio. A series of stakeholders meetings were con- 
vened, and the net result of those meetings, you will recall, was 
willing seller/willing buyer. 

Now, Internet radio has enormous potential for music lovers, the 
music industry and high-tech industry, but in my opinion it does 
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not replace the rights of creators and performers. All three, it 
seems to me, should flourish. 

Mr. Kennedy, let me put a two-part question to you. Is Pandora 
profitable and successful without changes in the law. A; and B, how 
does Pandora generate revenue, and does that include capital gen- 
erated from the stock market? 

Mr. Kennedy. Forgive me. I hesitate to frame this as a Pandora- 
specific issue. As you heard from Mr. Hubbard, the rates that exist 
today in Internet radio prevent every broadcaster from entering the 
market or, for those that are there, from making any profit in the 
market. So we don’t really view this as a Pandora issue. 

The amount of money we pay, almost a quarter billion dollars a 
year, is more than the performance rights paid by the entire radio 
industries of the U.K. — which includes AM/FM payments — France, 
Germany, every country on the planet. 

So I don’t think this issue is really about the profitability of Pan- 
dora. And to the extent the profitability of Pandora is relevant, 
then 801(b) is really the appropriate standard, because it is the 
standard that directs the judges to take into consideration the fi- 
nancial conditions of the companies involved. Willing buyer/willing 
seller makes no reference to that. And so if you believe that it is 
a relevant consideration in rate setting, then we certainly would 
say 801(b) is appropriate, and let the judges completely examine 
the financial performance of Pandora and every other licensee 
under section 114 in making their determination of appropriate 
rates. 

We generate revenue by a mix of advertising and subscription, 
really the way radio has generated revenue for many years. As Mr. 
Reese talked about, ad-supported radio is the foundation of the 
radio experience in America, has been that way for roughly 100 
years. SiriusXM is a subscription model. We offer both of those 
business models to consumers. Part of the benefit of the Internet 
is the ability to give consumers that choice. 

Mr. Coble. I thank you, sir. 

Mr. Jimmy Jam or Dr. Eisenach, many established artists, I am 
told, have signed a letter to Congress opposing this legislation. 
How about up-and-coming artists; does it affect them as well? 

Mr. Jam. Sir, I would say that it probably affects them even more 
so. 

Mr. Coble. Mr. Jam. 

Mr. Jam. The green light is on. Maybe come a little closer? How 
is that? 

Mr. Coble. That is better. 

Mr. Jam. That is why I am a producer and not a singer. I know 
how to set it up, but 

Mr. Coble. I bet you do both pretty well, Mr. Jam. 

Mr. Jam [continuing]. I leave it to the talented people to do it. 

The ad actually includes a lot of people who I think would be 
thought of as up-and-coming artists certainly, but, yeah, it affects 
everybody across the board. And I think that, you know, part of the 
reason that I am passionate about it, and I have been fortunate to 
have a lot of success in the industry, but to me it is important that 
it continues on. 
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And it is really simple to me. When we talk about the music 
business, the word “music” comes first. There has to be music. We 
have to support the music before anything else, before the business 
gets done. And I just feel that the idea of lowering rates that are 
already in place and were already acknowledged by Pandora as 
they could function under those rates, it seems a little bit inter- 
esting to me that 3 years later we are here in front of you arguing 
that for some reason they can’t make the business model work. 

Mr. Coble. I want to try to beat the illumination of that red 
light. Thank you, Mr. Jam. 

Mr. Reese, if you would distinguish — strike that. 

Regarding terrestrial radio, how would you distinguish terres- 
trial from satellite, cable radio and Internet radio? 

Mr. Reese. I think two principle distinctions, Mr. Chairman. 
First is that AM/FM radio is local and free, and that is a distin- 
guishing characteristic from the others, which are at least subscrip- 
tion driven and in many cases subscription and advertiser sup- 
ported. And we have been there for 90 years. We have been pro- 
viding relationships with communities. We played with an impor- 
tant promotional role, a multibillion-dollar promotional role, in pro- 
moting the music industry. 

It was said by one of the witnesses that music makes radio pos- 
sible. Radio makes music possible. There has been a terrific rela- 
tionship there for nearly 100 years now, and we believe the free 
local nature of our business is very important in continuing to 
make music possible. 

Mr. Coble. I thank you, sir. 

I see my red light has appeared, so I will yield back the time I 
don’t have. 

Mr. Watt. Mr. Chairman, I am going to defer to the other Mem- 
bers and go last in case we run out of time, so I will go to Mr. Con- 
yers. 

Mr. Coble. The distinguished gentleman from Michigan is recog- 
nized. 

Mr. Conyers. Thank you, Mr. Chairman, and I thank all the 
witnesses. 

I am still trying to determine why artists and performers, whose 
music is played 24 hours a day on terrestrial radio, don’t get a 
dime. And I notice that, with all due respect, the first three wit- 
nesses said little or nothing about it, and, to me, this is the — I 
mean, we are not only leaving things at a situation that is unac- 
ceptable, but we are making it worse; don’t you think, Mr. Huppe? 

Mr. Huppe. Thank you. Congressman. I absolutely believe we are 
making it worse. As I mentioned earlier, to attempt to solve the 
problem piecemeal and avoid the biggest elephant in the room, 
which is the $14 billion over-the-air industry, is really a huge mis- 
take. 

You know, it was stated just a minute ago that without radio 
there would be no music, and I believe it was asserted that with- 
out — without music there would be no radio. Mr. Reese asserted 
without radio there would be no music. I respectfully beg to differ. 
Music is what drives radio. Music is one of our greatest cultural 
assets. The American music industry, American artists, American 
unions, American record companies are the most popular musical 
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asset around the world. It is American music that is played over- 
seas. It is American music that is played in Europe. And the fact 
that we stand alone in not rewarding the artists who feed that 
music to the radio station so they can make their profit from adver- 
tising is unacceptable. And I would note 

Mr. Conyers. So our country is the only country that doesn’t 
compensate. 

Mr. Huppe. It is the only industrialized country that does not do 
it. 

Mr. Conyers. And pay royalties to those who are performing. 

Mr. Huppe. It harms performers twice, because not only do they 
not share in any of that $14 billion profit made every year by the 
radio industry off their hard work, but because we do not have that 
right in this country, there are hundreds of millions of dollars over- 
seas collected on behalf of American artists that don’t ever work 
their way to American artists because we lack the reciprocity. So 
they are harmed not once, Mr. Conyers, but twice. 

Mr. Conyers. Dr. Eisenach, could you put in some order the im- 
portance of the four principles that you articulated in connection 
with this subject matter? What is at the bottom of all of this, if we 
were putting it simply? 

Mr. Eisenach. Two concepts. Eirst, the notion of applying a non- 
disruption standard to the Internet, I hope everyone would recog- 
nize how nonsensical and perverse that is. The Internet is the 
world’s greatest example of the process of creative destruction. The 
Internet works because people come to the table with new ideas; 
they invest their sweat and their energy and their money. Some- 
times they succeed; sometimes they fail. They don’t have a right to 
succeed. And section 801(b)(4) — (b)(1)(D) would, in effect, seek to 
give them that right. So it is a recipe for technological and market- 
place stagnation. 

Secondly, and this responds to something Mr. Kennedy said, the 
advantage of the willing buyer/willing seller standard is precisely 
that it does not guarantee the profitability of individual companies, 
precisely that, right? This is the stuff of public utility regulations. 
We have rate commissions which are designed to preserve the prof- 
itability of our electricity companies. But that is not the kind of in- 
novative marketplace that we are dealing with here. We don’t want 
to guarantee these companies the right to eternal life. 

Mr. Conyers. Thank you very much. 

I wasn’t going to ask the former head of The Recording Academy 
any questions, but, you know, Jimmy Jam, you come off as a very 
able witness. You are in the industry. Don’t you think that just a 
sense of fairness would require that somewhere along the line — we 
tried it once; I think we passed the bill of mine at least once here 
already — in terms of giving performers some share of all of the en- 
joyment they are giving to hundreds of millions of people, and ev- 
erybody is doing it in almost every country on the planet but us. 

Mr. Jam. Right. Yeah. This is an area where it doesn’t really 
make a whole lot of sense that artists do not get paid royalties on 
AM/EM radio. I am sorry, I don’t remember which gentleman it 
was of the experts on this side that basically alluded to the fact 
that there were some private deals that had taken place. We like 
the idea that that has happened because basically it is an acknowl- 
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edgment that it is the fair thing to do. And those companies that 
have chosen to go into a private agreement, that is wonderful. 

The thing that I would say, though, is that we need an industry- 
wide solution to that problem. And really only Congress can make 
that happen and make it so that — this is actually a letter that was 
written by Scott Borchetta, who is the CEO and President of Big 
Machine Records. So this is one the private deals that was done. 
But in his letter, even though that they have struck the private 
deal, which we think is a good thing moving forward, he does call 
that the idea that the government needs to get involved at this 
point to make it an industrywide solution, even he, as part of this 
private deal, feels that that needs to happen. 

So we would obviously like to see that happen on that side, and 
we want to just create the right that the rest of the developed 
world has. We are the only Nation that doesn’t have that for the 
artists. 

Mr. Conyers. I am so glad that all of you are here, and I thank 
the Chairman and return any unused time. 

Mr. Sensenbrenner. [Presiding.] The time of the gentleman has 
expired. The new Acting Chair will recognize himself for 5 minutes. 

Mr. Kennedy, as you know, I have been pretty sympathetic to the 
concerns that webcasters have brought up. And during the 6 years 
when I was the Chairman of the full Committee, the Committee re- 
ported out and was enacted into law two changes in royalties. And 
after my retirement as Chairman of the full Committee, the 
Webcaster Settlement Act was passed. 

Digital Millennium Copyright Act established a compulsory li- 
cense, which I think was necessary to allow this industry to get off 
the ground, but it also said that the license fee should be based on 
a willing buyer/willing seller principle, which I basically interpret 
as saying that it should be based on market principles. That was 
in 1998. 

In 2002, there was political pressure to reduce the royalty pay- 
ment, and Congress, during my chairmanship, passed the Small 
Webcaster Settlement Act. Then 2 years later we passed the Copy- 
right Royalty and Distribution Reform Act, and the trade associa- 
tion that led the lobbying campaign for the webcasters issued a 
press release boasting that they were thrilled that Congress had a 
passed the legislation, and that the redesigned royalty arbitration 
process will be more efficient and the rates would be more fair to 
participants as a result of the revision in the law. 

Then during Mr. Conyers’ chairmanship, there was another bill 
passed, which was called the Webcaster Settlement Act of 2008, 
and Pandora praised the deal as, quote, “the agreement we have 
been waiting for,” unquote, and, “Pandora is finally on safe grounds 
with a long-term agreement for survivable royalty rates.” 

Now here we are back again, and this is the 1, 2, 3, 4, fifth at- 
tempt of the Congress and specifically this Committee to deal with 
this issue. Mr. Kennedy, when is a deal a deal, and you have to 
accept a bad deal as well as cash in from a good one? 

Mr. Kennedy. Mr. Sensenbrenner, several comments in that re- 
gard. The webcasters who were there in 1998 when this law was 
first passed were two fledgling webcasters who are now no longer 
in business. The webcasters who are present in the 2002 and 2004 
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time frames that you reference are no longer in business. We have 
not been part of any of those legislative changes. The webcaster 
settlement agreement that we reached with SoundExchange ex- 
tends through 2015, and we fully sign up to live within the provi- 
sions of that webcaster settlement agreement. 

The issue before us is that that settlement agreement expires in 
2015, and we enter a new rate setting for the period 2016 through 
2020 with the system in place that, as you allude to, has failed to 
develop outcomes that are considered by all parties — fair by all 
parties in any of its applications. We seek now to address that fun- 
damental flaw in the legislation precisely to get Congress out of the 
business of having to intervene into these proceedings. 

Mr. Huppe would have the exact numbers, but the overwhelming 
majority of the payments to SoundExchange today from Internet 
radio do not come by rates that were set by the CRB. They come 
as a consequence of settlement agreements entered into only after 
congressional intervention. 

That is not the way the system should work. The system should 
be able to generate rates that all of the parties consider fair, and 
we seek to achieve what Mr. Berman alluded to in the context of 
a symbiotic system, an approach that can truly generate outcomes 
that are considered fair by all parties. 

Mr. Sensenbrenner. Well, Mr. Kennedy, my time is about ready 
to expire, but let me say that the Members of this Committee have, 
you know, spent probably more time dealing with this issue than 
with any other single issue in the last decade or decade and a half, 
and we have got lots of other stuff on our plate that we have got 
to deal with, as everybody in the room knows. So what would hap- 
pen if we just said, well, your time is up, we can’t spend any more 
time on this, let 2015 come, and let the current agreement expire? 

Mr. Kennedy. I think the issue for you to consider is that under 
the rates that are established by the CRB, again rates under which 
very few, if any, services operate, to give you a perspective, if those 
rates were applied to all of radio in this country, based on a study 
by a very well-respected music business professor at Washington 
and Lee University, this study, unfunded by any participant, com- 
pletely independent, estimated that the total payments due from 
the radio industry under the current rate structure set by the CRB 
would be $4 billion a year. That is illustrative of what the willing 
buyer/willing seller and current CRB process establishes as the ap- 
propriate rate. 

I am not aware of anyone who studied this issue who believes 
that the appropriate answer is to charge AM/EM radio $4 billion 
a year, that that would truly represent a fair market rate that 
broadcast radio would be a willing buyer at those rates. Yet those 
are the rates last set by the Copyright Royalty Board. They are 
completely out of line by any standard in the U.S., in the world, 
and in order to establish a system that generates fair outcomes to 
all parties, this system fundamentally needs change. 

The attempts to develop new and different rate standards, new 
and different processes, while undoubtedly well meaning over the 
last 15 years, have generated a rate standard and a rate system 
that, as you allude to, simply have not delivered results that have 
been considered fair by all parties and, as you say, have taken far 
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too much time of Congress. It is time to fix that fundamental sys- 
tem. 

Mr. Sensenbrenner. Well, my time has long since expired. 

The gentleman from California Mr. Berman. 

Mr. Berman. Well, thank you, Mr. Chairman. 

It is quite clear that a rate that all parties agree on is easier said 
than done. There are obviously a few people at that table who 
think willing buyer/willing seller is not a fair market rate. My 
guess is there are a few people at that table who think the 801(b) 
standard is not a rate that reflects a fair market value. And part 
of the problem here, as Mr. Sensenbrenner has said, there is great 
value in the compulsory license in terms of getting music out there, 
but it is sort of hard to figure out what a fair market rate is in 
a compulsory license. No one wants to appeal that. 

What is the glaring incongruity in this legislation is to call it the 
Internet Fairness Act when the issue should be sort of the Music 
Fairness Act for the people who create the music and the people 
who deliver the music. 

And it is disingenuous, I have to say, Mr. Reese, for you to talk 
about finding the rate that will incentivize more webcasting by 
radio stations without acknowledging any obligation to be subject 
to a performance right for over-the-air broadcasting. You want to 
talk about parity without discussing the ultimate inequity, the fact 
that over-the-air broadcasters do not pay for the music they play. 

If radio stations want to be all talk radio, they shouldn’t have to 
pay a penny of music performance rights, but when they live and 
thrive and sell lots of advertising — Mr. Kennedy talked about $4 
billion, why that would be unfair to charge to webcasting. Is zero 
fair to charge to broadcasters? 

There is a potential bargain here, even though it is a fair market 
rate bargain, but it is in the context of dealing with all the inequi- 
ties in the platforms, and without that you are not going to find 
this fair rate for all parties. So I think the broadcasters have to 
come to terms with maybe some of your guys don’t want to go into 
webcasting, and they like it free, but at the end of the day, if 
webcasting is a major part of the future, I think we are at a point 
in time where you are going to have to come to terms with free 
doesn’t work anymore in terms of incentivizing creators and fair- 
ness. And so in a Music Fairness Act, it is a huge albatross around 
this legislation’s neck to ignore that issue. 

I understand the Pandora problem. They are not an over-the-air 
terrestrial broadcaster, and they are part of a coalition to try and 
change a standard. But I am predicting that, and I won’t be here 
to determine it, but I am predicting that standard will not change 
in the desire to find that fair market rate. 

By the way, as Mr. Kennedy acknowledged, no one is paying the 
willing buyer, or hardly anyone is paying the willing buyer/willing 
seller rate, it has only been discounted by agreements. I was very 
involved in the most recent agreement back in 2008 and early 
2009. 

But the absence of a performance right for terrestrial broad- 
casting is what is going to make this a very interesting academic 
exercise that isn’t going to produce a piece of legislation, and we 
have to come to terms with that on all sides, and including most 
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specifically the broadcasters. You may able to stop that from hap- 
pening, but you are not going to be able to get what you think is 
the rectification of an injustice on the digital side without coming 
to terms with that. 

And with that I yield back. 

Mr. Chaffetz. [presiding.] I thank the gentleman. 

I now recognize the gentleman from California Mr. Issa. 

Mr. IsSA. Thank you, Mr. Chairman. 

I am going to follow up on my distinguished colleague and friend. 
And when I say that, Howard, you got kind of a standing ovation 
before you came out because of your good work on this Committee, 
and you are going to be missed until you pop up somewhere else, 
and then we are going to be glad to have you back in whatever roll 
you choose to have. So I want to personally take a few moments 
to thank you for the work you have done with me on both this 
Committee and others. 

Mr. Berman. If the gentleman would yield, I do not want to be 
on the copyright royalty tribunal. 

Mr. Issa. You know, Howard, one the beauties of not being in 
elected office is that your obligation is only what you want in the 
future. 

Mr. Reese, I am going to follow up on what Mr. Berman started 
on. Do you think that if you webcast from a terrestrial-based loca- 
tion, you promoted the artist the way you do on a regular terres- 
trial radio station, your price should be the same as it is on terres- 
trial radio station? It is not a trick question; we all know the price 
is free. 

Mr. Reese. Well, the price over there in terms of a cash price has 
been free. In terms of the promotional value that has been pro- 
vided — 

Mr. Issa. Well, then the question is if Pandora, sitting next to 
you, or yourself in a Web broadcast, if do the same promotion, 
should the price be the same? Because I tell you, Mr. Kennedy is 
perfectly happy, I suspect, to add an equal amount of promotion to 
Pandora on behalf of the artist if it gets him a price of free. 

Mr. Reese. Well, Mr. Kennedy recently, or just moments ago, 
volunteered for our industry to pay $4 billion in as well. So I agree 
with you, he would be happy for us 

Mr. Issa. No, actually he wants your price. I have no doubt, and 
I am not going to ask him to state it, because it is just too obvi- 
ous — 

Mr. Reese. No. I 

Mr. Issa. Just hear me out for a second. I have been working 
with Mr. Conyers and Mr. Berman and others for years on this try- 
ing to figure out how do we get to something that Mr. Jam and oth- 
ers can have their business model work, and, of course, all those 
people who want to create, and yet be fair to the competition be- 
tween the two of you. And I think it is wonderful that you are seat- 
ed next to each other, because one of you has not made a profit be- 
cause, in fact, you are paying a tremendous amount of royalties on 
the music and trying to have a business model — as good a model 
as it is in gross revenues — have a business model that has some 
net revenues. 
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But they are paying the equivalent of your $4 billion, if you will. 
You are paying zero. And every time we talk about paying any- 
thing, you know. National Association of Broadcasters push back 
and say, we are all going out of business, we can’t afford it. 

So am I to presume that I have to discount Mr. Kennedy to some 
new numbers so he can break even, but even at free you are going 
to go out of business. So my question to you is isn’t harmonization, 
an amount greater than free, that allows specifically Congress to 
unwind its past participation that created multiple standards 
where like competitors pay vastly different amounts of royalties — 
and I say so because I am a cosponsor of the bill not because I 
think it is the final bill, but because there had to be a discussion 
and starting point, and it was a new approach to it. So I would love 
to hear your answer, sir. 

Mr. Reese. We are here because we think it is important that 
we discuss these issues. Several of the Members have alluded to 
the desirability of a free market business. Mr. Sensenbrenner sug- 
gested this Committee is sick and tired of dealing with this issue, 
and that we ought to address this. 

We have seen free market solutions begin to happen here, and 
we believe that is the right way to approach this, rather than hav- 
ing a mandate of some variety come in here. We will, for economic 
reasons, continue to do our best as an industry to maintain our via- 
bility as a business to be able to continue to serve our communities, 
to be there in times of emergency, but we don’t believe that a man- 
date is the way to address that. We believe that a free market ap- 
proach is the way to work, and it is beginning to work. We would 
encourage this Committee to allow that process to continue to 
thrive. 

Mr. ISSA. Mr. Jam, you obviously are in a different position. You 
receive nothing in some cases, some money in others, and no par- 
ticular difference in what you are delivering to those industries; 
isn’t that true? 

Mr. Jam. No, I mean, the music is the music. I get paid as an 
artist on one side, and on the terrestrial radio side I don’t. 

But Mr. Reese brought something up that is kind of interesting. 
If you allow me just 20 seconds here, I can read, because he is talk- 
ing about let the private industries come to an agreement. 

This is just a piece of a letter that I alluded to earlier from Scott 
Borchetta, who is the president and CEO of Big Machine Records, 
who had come to a private deal with Clear Channel and, I believe, 
a couple of other of the terrestrial broadcasters. He states, while 
the debates on this subject are many, the absolute need for legisla- 
tion cannot be emphasized enough. Only then will American artists 
properly participate in performance monies earned around the 
world. The United States of America stands inauspiciously in line 
with North Korea, Iran, Afghanistan and China 

Mr. IssA. I thought Cuba was in there. 

Mr. Jam. They might be. He doesn’t mention them there, but 
they could be — in not paying artists for terrestrial sound recording 
performances. And he goes on to say, respectfully, this is despicable 
and unacceptable. 
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Mr. ISSA. Mr. Chairman, I want to thank you for your participa- 
tion in creating this hearing and your willingness to continue with 
this issue. 

Mr. Nadler. Can’t hear you. 

Mr. IsSA. Mayhe somebody finally decided I should cut my mic. 

But thank you again, Mr. Chairman. I yield back. 

Mr. Goodlatte. [presiding.] I thank the gentleman for his com- 
ments and his questions. 

And the Chair recognizes the gentlewoman from California, Ms. 
Chu, for 5 minutes. 

Ms. Chu. Thank you, Mr. Chair. 

I would like to address questions to Mr. Eisenach on the com- 
position of the Copyright Royalty Board. There is a change that is 
proposed by this bill, and, in fact, this bill would eliminate the re- 
quirement that one of the copyright royalty judges have significant 
knowledge of economics, and that one of the other judges be an ex- 
pert in copyright law. Given that economics and copyright are cer- 
tainly central to deliberations of this Board, what are your 
thoughts on this change? 

Mr. Eisenach. Well, first of all, I find the provision eliminating 
the requirement for someone with economic knowledge to be espe- 
cially personally offensive and hope the Committee would take that 
under consideration. 

But, you know, the rate-setting process, the notion of estab- 
lishing independent commissions to set prices in circumstances 
where either as a matter of first instance in the case of public utili- 
ties or as a matter of a backstop in the instance of the compulsory 
licenses here, the independence of those bodies and the ability of 
those bodies to operate as expert bodies and apolitical bodies is at 
the core of the whole notion of how we approach these issues. We 
seek to set politics aside and to have an expert group dispassion- 
ately look at the evidence and arrive at the best possible conclu- 
sion. 

Now, I have reviewed the major proceedings that have taken 
place under the Digital Millennium Copyright Act, and I believe 
that is what has taken place. And that is different from saying that 
they have hit the right price on the mark to the penny each time. 
That is not going to happen in this kind of rate-setting proceeding. 
But have they established a rate which reasonably approximates 
the market-based rate? I believe they have. 

And the changes that are proposed, the ones that you mention 
and others, in IRFA are changes — for example, I think requiring 
that the Copyright Royalty Board judges be confirmed, but also 
that the Board not be able to function without a full capacity really 
guarantees that each time there is a vacancy on the Board, all of 
these issues, which are contentious economic issues properly de- 
cided outside the realm of politics, but properly decided in an ex- 
pert realm, all of these issues will be forced to be represented in 
a political framework. 

So that is what I think we are trying to get away from when we 
establish an entity like the Copyright Royalty Board, and the 
changes that IRFA would make, you know, would throw us back 
into the fire that we were trying to escape from in the first place. 
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Ms. Chu. In fact, I would like to follow up on that issue, the po- 
litical appointments of the Copyright Royalty Judges. Mr. Huppe, 
I could direct this toward you, which is this curious change that 
the Senate confirm the Copyright Royalty Judges, and given the 
politics and stagnation that is mired around any nomination ap- 
pointment to the Senate, is this advisable? There are many polit- 
ical appointees that have yet to be confirmed right now, and 
wouldn’t adding the CRB judges to this list of positions requiring 
confirmation lead to a lot of inefficiencies in the system? Both of 
you. 

Mr. Eisenach. Well 

Mr. Huppe. Congresswoman, absolutely that is true. The Copy- 
right Royalty Judges perform a very important function, and it has 
been set up in a certain way by Congress, and the system is work- 
ing. To echo the words of Mr. Eisenach, the judges have developed 
a very particular expertise, and there are very complicated cases 
that they review. 

There has been the impression left, I think, by some of our wit- 
nesses that these are willy-nilly rates that are set by these judges. 
Nothing could be further from the truth. These are very complex 
hearings with many witnesses, many days of trial testimony, unbe- 
lievable amounts of discovery, complex economic theory, looking at 
markets, looking at actual deals that have happened in the market- 
place. These decisions are based on real deals out in the real mar- 
ketplace involving free sellers and free buyers. They are the abso- 
lute thing that the judges should look to. 

So they have developed this expertise, and politicizing the proc- 
ess by making them subject to Presidential appointment would be 
a problem firstly because it politicizes the process, and it is exactly 
this type of process that we do not want to politicize. And it would 
also lead the system to encounter serious problems. There is almost 
always something going on before the judges. With all the different 
classes of service both in 114 and other sections of the Copyright 
Act, there is an ongoing and very high-volume business that judges 
have to deal with. To have that interrupted with gaps and political 
disagreements over who should sit and who should not would work 
great harm to the system. 

Ms. Chu. And, Dr. Eisenach, I don’t know if he wanted to con- 
tinue his thought. 

Mr. Eisenach. I just repeat what Mr. Huppe said and say that 
if you go back over the course of about 100-plus years of, both 
through State Public Utility Commissions and through independent 
regulatory commissions at the Federal level, this notion of taking, 
what are essentially direct economic fights, what is before you 
today is two constituencies, each of which wants to get paid more, 
or multiple constituencies all of whom want to get paid more. Now, 
the question is are we going to do that on the basis of who can get 
the most postcards mailed to their Members of Congress, or are we 
going to do it on the basis of some kind of objective standard, and 
what is that standard going to be? 

And I think you want an objective process to decide those things, 
first of all. And second of all, I think what you want is an objective 
standard that aims to hit at something approximating the market- 
based rate, which is willing buyer/willing seller. 
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Ms. Chu. Thank you. I yield back. 

Mr. Goodlatte. The gentleman from Utah Mr. Chaffetz is recog- 
nized for 5 minutes. 

Mr. Chaffetz. Thank you. 

Mr. Huppe, at the very beginning of your presentation, you put 
up a chart that showed the royalties paid. What percentage is Pan- 
dora paying of those dollars going in? 

Mr. Huppe. I am not actually permitted to disclose those num- 
bers. I will tell you this 

Mr. Chaffetz. No. I want to know what percentage. 

Mr. Huppe. What percentage of the overall revenues? 

Mr. Chaffetz. Yes. Yeah. 

Mr. Huppe. Pandora, they pay a substantial portion of our reve- 
nues. 

Mr. Chaffetz. I want to know a percentage. You are here testi- 
fying before Congress. Don’t tell me you don’t have permission from 
your mom. Tell me what the number is. 

Mr. Huppe. Well, with all due respect, Mr. Chaffetz, my mom is 
not here today. 

Mr. Chaffetz. And I am, and I want to know what percent- 
age — 

Mr. Huppe. Of the current, based on numbers that I have most 
recently seen. Pandora, of Internet revenues or overall revenues to 
SoundExchange? 

Mr. Chaffetz. What? 

Mr. Huppe. Are you asking overall revenues or Internet reve- 
nues, Mr. Chaffetz? 

Mr. Chaffetz. Based on that chart that you put up there. You 
used a chart earlier. 

Mr. Huppe. I used a chart that showed the growth of services. 

Mr. Chaffetz. Let us get both numbers. 

Mr. Huppe. Roughly a third. Somewhere between a third and a 
half of our revenue is from Pandora. 

Mr. Chaffetz. Overall. What about from just the Internet por- 
tion? 

Mr. Huppe. Just the Internet? They are in the neighborhood of 
60 to 70 percent. 

Mr. Chaffetz. Thank you. 

Do you feel the 801(b) standard is working when you determine 
what record labels base songwriters; is that the right standard, is 
that working? 

Mr. Huppe. You are referring to the 115 standard. Congressman? 

Mr. Chaffetz. Yes. On how record labels pay songwriters, does 
the 801(b) standard work? 

Mr. Huppe. I think the best standard that everyone should fol- 
low — and it is my understanding that the record labels, if it is part 
of a broader solution involving comprehensive reform like has been 
discussed here multiple times today, I believe the record labels are 
willing to play by the same rules as everybody else. 

Mr. Chaffetz. Well, we will have to further explore that. 

Mr. Jam, as you know, currently the amount SoundExchange re- 
ceives for any given recording played by an Internet radio station, 
generally 50 percent goes to the copyright holder, which is usually 
the record label; 45 percent goes to the artist; and 5 percent is set 
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aside for background and session musicians. Do you think that the 
majority of that should go to the copyright holder, essentially the 
record label, or should the artist get more? 

Mr. Jam. Well, let me hit my button here. Sorry about that. I 
guess I feel that, first of all, 50 percent for the compulsory rate is 
fair because it 

Mr. Chaffetz. So you are not suggesting that artists should get 
the majority of the revenue. 

Mr. Jam. I don’t think I am suggesting anything yet because I 
had only started talking. I believe that the 50 percent is the cor- 
rect — as the rate the court has set, that is the correct way to go. 

Mr. Chaffetz. I am sorry, I only have got 5 minutes. I have to 
keep going. If you like the way the rates are set, I accept that, and 
let me move on. 

Mr. Kennedy, it is obvious from the part of the argument you 
just need to pay more. You are not paying enough. I would like to 
you address that. 

Maybe I should actually start with Mr. Pakman here. Why aren’t 
more companies going into this? One of the things that is dis- 
turbing is MTV, Rolling Stone, Microsoft, Yahoo, AOL, they all 
tried to get into this business and couldn’t make it work. And the 
argument is, well, these guys need to pay more; they just need to 
pay more. Why don’t they just go out and charge? I mean, obvi- 
ously there is a marketplace, according to the argument on this 
side of table. The argument is that they are just not charging 
enough. Their ad sales team isn’t good enough. How do you view 
that? 

Mr. Pakman. Congressman, we don’t have a market here. We 
have very few willing sellers, huge amount of concentrated power, 
and we have almost no buyers. We have only one large stand-alone 
company in Internet radio, and we have plenty of other players 
who are in digital music, but they subsidize digital music with 
profits from elsewhere in their business. In a sense they use music 
as loss leaders. 

We want an ecosystem where we have hundreds or thousands of 
participants, licensees offering music services, Internet radio and 
others. 

Mr. Chaffetz. I’m sorry, my yellow light is already on. I got to 
keep going. Mr. Kennedy, can you address that please. 

Mr. Kennedy. I think the evidence is that Pandora monetizes 
Internet radio better than any other entity based on all of the pub- 
lic information that I’ve seen. This is not a Pandora-specific issue. 
The issue is that at 7 percent of all radio listening in the U.S., 
we’re paying a quarter of a billion dollars. That if the CRB rates 
were applied to all music radio listening in this country, the rates 
due would be over $4 billion. 

Mr. Chaffetz. Sorry to interrupt you right there, but based on 
what happened in your last experience, what percentage of your 
revenue would have had to be paid out in royalties? 

Mr. Kennedy. If the CRB ruling in 2007 were let to stand, we 
would have to pay more than 100 percent of our revenue in royal- 
ties and would have run out of business. 

Mr. Chaffetz. Mr. Chairman, as I yield back, I believe that the 
801(b) standard, what this bill is suggesting that we would move 
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toward, would be the more fair opportunity for those to have this 
discussion and take into account all of the factors that are out 
there, not just cherry-picking, some selected deals in order to con- 
vince some judges out there, I really do believe it can actually get 
to that standard. 

So this is the beginning of this, Mr. Chairman. I appreciate the 
discussion here, but I hope that this will continue to bear fruit be- 
cause Internet radio should be thriving far and above and beyond 
just Pandora. 

Mr. Huppe. Mr. Chairman, may I respond to that? 

Mr. Goodlatte. Yes. The gentleman’s time is expired but we’ll 
allow you to respond. 

Mr. Huppe. Thank you, Mr. Chairman. There’s been much said 
about Pandora and the percentage of revenue that they pay. And 
what I think it’s important for everyone to understand is that per- 
centage of revenue can be a very misleading quote. The only person 
that has control over Mr. Kennedy’s revenue in this room is Mr. 
Kennedy. Pandora has focused over the past several years and 
they’ve made a conscious business decision, and we don’t fault 
them for it, but it’s a business decision that was made to focus on 
growing their user base, growing their audience, growing their 
brand, growing the hype. They’ve done a very good job of it and we 
congratulate them. 

They had an IPO last year. But the fact that they have done 
things other than focus on revenue is a very important part of this 
discussion. A few years ago, they would charge heavy users who 
went 

Mr. Chaffetz. Can you point to anybody else that is successful? 
Point to one. Just name one. 

Mr. Huppe. It depends what you mean by success, Mr. Chaffetz. 

Mr. Chaffetz. Revenue, money, dollars, stock. 

Mr. Huppe. There are many companies who do not 

Mr. Chaffetz. Name one. 

Mr. Huppe. There are many companies who do not start off in 
a revenue positive situation. 

Mr. Chaffetz. I know, because there’s none. Name one. 

Mr. Huppe. We are 

Mr. Chaffetz. It’s been out there for awhile. The Internet is 
thriving. I think it’s going to be around for awhile. Name one that 
is successful under this model. 

Mr. Huppe. If you look to success as a measure of investment, 
$1.5 billion market cap of Pandora, commercial 

Mr. Chaffetz. Outside of Pandora, name one other company 
that’s successful. 

Mr. Nadler. Mr. Chairman. 

Mr. Goodlatte. The time of the gentleman has expired. For 
what purpose does the gentleman from New York take recognition? 

Mr. Nadler. I just ask that Mr. Huppe was answering a ques- 
tion and then Mr. Chaffetz came in with some other question. I 
would like to hear the end of the answer he was giving. It was very 
fascinating as far as he got. 

Mr. Goodlatte. We’re going to let him very briefly answer that, 
and then we are going to move on to the gentleman from Florida 
who has been waiting patiently to ask his questions. 
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Mr. Huppe. Thank you, Mr. Chairman. As an example of Pan- 
dora’s focus on users over revenue, a few years ago for heavy users 
who went over 40 hours a month they would charge $0.99 if a 
heavy user went over 40 hours a month. There came a point where 
they stopped doing that. 

Mr. Chaffetz. Mr. Chairman, he’s not answering the question. 

Mr. Goodlatte. I know, but we all exceeded the amount of time, 
so we’re going to discontinue and we’ll allow the gentleman from 
Florida to follow up on that if he wishes to. But the Chair recog- 
nizes Mr. Deutch for 5 minutes. 

Mr. Deutch. Thank you, Mr. Chairman. I choose not to follow 
up on that. Here’s what I would like to do. Mr. Kennedy, you and 
I have spoken before about your service. I’ve suggested to you that 
there may be no one in Congress who spends as much time enjoy- 
ing your service as I do. I’m a huge fan. What I’ve learned in prep- 
aration of this hearing that was the most troubling to me though, 
quite frankly, is that for all of the discussion about percentage of 
revenue, the number, and I would like to give you the chance to 
talk about this, but the number that there seems to be general 
agreement on, that listeners like me wind up contributing to the 
artists is $4 per listener, $4 per listener goes to the artist. And that 
according to some of the estimates that we’ve seen, the recording 
industry has some and there are some others out there, that num- 
ber under this legislation would be reduced to less than $0.70. 

So I guess I’m troubled by that. And I would actually get back 
to Mr. Chaffetz’s line of questions here, and the exchange that was 
taking place. I understand that there’s this discussion about rev- 
enue, but the fact is that there is some control that you have over 
revenue. And why is it that instead of — why is it that this entire 
discussion is about a percentage of your current revenue compared 
to others’ percentage of current revenue instead of a discussion of 
how you monetize, and the fact that the results of the way you 
monetize while successful generate $4 per listener for all the time 
I listen to be reduced under this bill to less than $0.70. 

Mr. Kennedy. Mr. Deutch, part of what has, I think, complicated 
this debate is to talk about the royalties paid by fractional pieces; 
how much per song, how much per user. The fact of the matter is 
that we’ll pay SoundExchange this year almost a quarter of a bil- 
lion dollars. 

Mr. Deutch. We don’t dispute that you’re paying a lot of money. 
I’m just looking at how that actually translates to what artists are 
paid. And as a per listener, on a per listener basis. 

Mr. Kennedy. And I think for perspective we pay that quarter 
billion dollars for approximately 7 percent of radio usage in this 
country. A study by a well-respected music business professor at 
Washington Lee University said what if we took the CRB rates and 
applied them to every song played on the radio across the U.S. The 
results in payments due under the CRB willing buyer/willing seller 
are estimated by this professor to be over $4 billion. And for per- 
spective it’s important to know the entire revenue of the recording 
industry in this country is that same zone. 

Mr. Deutch. I understand that. I’m just asking whether there 
are other ways to monetize what you do. Well, let me just turn to 
Mr. Reese who has figured this out with the benefit of not having 
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to pay the performers at all. But Mr. Reese, you said that — ^you 
spoke earlier in your testimony about the fact that there would he 
a — I want to make sure that I get this right. I mean, you talked 
about broadcast radio being always free and available all the time, 
and you worried about — you warned against this performance tax 
that may be coming. And I just wanted to clear one thing up there. 
On your stations that are talk radio stations, you pay the hosts, 
right? And on the stations that are talk radio stations that don’t 
have local hosts but have syndicated hosts who aren’t in the studio 
but your producers there are producing the show, they still, those 
hosts still get paid as well. 

So I guess what I’m trying to figure out is, as Mr. Kennedy and 
Pandora grapples with how to make it work on that side, here — 
why is it that you would characterize as a performance tax a pay- 
ment that you make regularly in very large amounts of money to 
talk show hosts all throughout the country? 

Mr. Reese. We are more than a music service. We are not Pan- 
dora, we are not any other webcaster with AM/FM radio. We are 
local, we are produced. We’re more than just someone who pushes 
a button randomly and music comes out. Music comes out, with all 
due respect to the brilliant algorithms that Mr. Kennedy’s people 
have developed. There’s a lot more involved in this. There has been 
a lot of support here for a negotiated resolution of this problem. We 
need a solution where everybody thrives. On the webcast side only, 
which is what this legislation addresses, there’s a system in which 
one side doesn’t have a way to make a profit. We haven’t dem- 
onstrated it yet, and a number of people have tried. We haven’t 
been able to sustain a profitable business on the webcasting piece. 
And this piece of it needs a different solution. Ideally, a negotiated 
solution. 

Mr. Deutch. I understand. I hope this is the start, as Mr. Con- 
yers said, I hope this is the start of our discussion. But the one 
question I’m just trying to figure out is, and Mr. Chairman, this 
will be my last question, if you could just explain to me, and I’m 
not trying to be flip, I want to understand, the difference between 
your station that pays an awful lot of money for Rush Limbaugh’s 
broadcast to Rush Limbaugh, and the station that plays Rihanna 
many, many times an hour, but doesn’t pay her anything, can you 
just explain that to me? 

Mr. Reese. We are paying the disk jockey who is introducing 
Rihanna and is helping her label sell lots and lots of music over 
the year. So again, it’s not just the musician who’s involved here. 
I understand your question. It is an issue that has been addressed 
and continues to be addressed. It’s a very complicated issue. It 
lends itself best to private negotiation. And we’re beginning to see 
that. We believe that’s a better solution than a mandated solution 
on a one-size-fits-all basis. 

Mr. Goodlatte. Thank you, Mr. Reese. The time of the gen- 
tleman has expired. And the Chair recognizes the gentleman from 
New York for 5 minutes, Mr. Nadler. 

Mr. Nadler. Thank you, Mr. Chairman. Let me say first of all, 
just following up on the gentleman from Florida, I don’t think it’s 
a complicated question, I think it’s a very simple question. People 
ought to be paid for their service. As far as I can tell performing 
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artists and over-the-air-radio are the only people in the United 
States or the world for that — well, slave labor in some other parts 
of the world, but only people in the United States who are not paid 
for their labor, period. And to me, that’s very simple. I believe basi- 
cally in the free market, though some people may not think I do, 
but I do. I also believe in government intervention when strictly 
necessary, but when strictly necessary. And that brings the ques- 
tion of when it’s strictly necessary. I don’t understand why — I do 
think that the bill we’re talking about here should not be enacted 
except perhaps as part of a larger global solution to the problems 
we’re talking about because any of the specifics just increase the 
distortion of something that we keep distorting all the time. 

With that in the background, let me ask a couple of specific ques- 
tions. Mr. Kennedy, two questions. First of all, you’ve referenced 
several times a well-respected professor. Can you tell us who that 
is? 

Mr. Kennedy. Forgive me for not pronouncing his last prior. His 
name is David Touves, T-O-U-V-E-S. 

Mr. Nadler. And where is he? 

Mr. Kennedy. A longstanding business professor at Washington 
and Lee University. 

Mr. Nadler. Washington and Lee. Thank you. Secondly, as Mr. 
Huppe points out in his testimony, the founder of Pandora, who I 
think is your predecessor, said only 3 years ago in July of 2009 
after the private negotiations on rates concluded that “Pandora is 
finally on safe ground with a long-term agreement for survivability 
royalty rate — for survivable royalty rates. This ensures that Pan- 
dora will continue streaming music for many years to come.” Now 
you’re saying the rates are too high. Are we going to have to 
change the law every time the CRB decides a rate under the law 
that is not to your liking or to the Internet community radio’s lik- 
ing? Three years ago you said this would be fine for a long time, 
and now you’re back and saying we got to change the law. 

Mr. Kennedy. Yes. And I would encourage you to read that en- 
tire — 

Mr. Nadler. Yes what? Yes, we have to change the law every 
time you don’t like the ruling from the CRB? 

Mr. Kennedy. We truly want to get Congress out of this busi- 
ness. And I think all of us who run businesses would like to spend 
our time running businesses. But there’s unfinished business here. 
And I would encourage you to read that full blog post by Tim 
Westergren following the settlement in 2009. 

Mr. Nadler. But my real question is, without going into another 
long discussion here, 3 years ago, the head of Pandora said after 
the rate setting, we’re finally on clear ground, it’s going to take us 
for a long time, this ensures Pandora will continue streaming 
music for many years to come. The implication was Congress can 
relax, forget about it, it solved the problem for a long time. Now 
it’s 3 years. 

Mr. Kennedy. In the very same posting, first of all, that agree- 
ment expires in 2015. We are fully prepared and are living with 
that 
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Mr. Nadler. So in other words when you — excuse me. So when 
your predecessor 3 years ago said Pandora continues streaming 
music for many years to come, he was talking about for 6 years? 

Mr. Kennedy. Yes. 

Mr. Nadler. Okay. 

Mr. Kennedy. In one sense he was talking about the prospect of 
going out of business. It’s also very important, in a subsequent 
paragraph, Tim said, the system remains fundamentally unfair. 

Mr. Nadler. Okay. Fair enough. Secondly, let me ask Mr. 
Huppe. At $4 a year to a recording artist, which seems a ridiculous 
figure, but if it’s only $4 a year why are royalty payments 50 per- 
cent of their revenues? 

Mr. Huppe. And yes, actually. Congressman, it’s $4 to everybody. 
Only half of that goes to the artist side. The other half goes to 
copyright owners. Two dollars goes to the artist side. 

Mr. Nadler. So even more so, why is it 

Mr. Huppe. And the reason that it is such a big percentage of 
the revenue is, as I mentioned. Pandora has made a very conscious 
business decision. They could do lots of things to monetize more 
than they do. 

Mr. Nadler. Okay. So the answer is they should be looking more 
at the revenue side? 

Mr. Huppe. The revenue side would definitely change that ratio, 
yes. 

Mr. Nadler. Thank you. I don’t want to rush, but I have more 
questions. Finally to Mr. Eisenach. 

Professor Eisenach, the Internet community says it would like 
Congress to change the rate standard it faces from willing buyer/ 
willing seller to the factors found in section 801(b). In fact, the 
Chaffetz bill would use the factors in 801(b) but then they add ad- 
ditional factors to the current 801(b) law. First of all, what is our 
evidence of the kind of rate the CRB has set in the past using the 
801(b) standard? 

Mr. Eisenach. Well, in SDARS I proceeding, for example, the 
Copyright Royalty Board established that its best estimates of the 
appropriate rate, and they were setting it on the basis of percent- 
age of revenues, was 13 percent. And then they came back, they 
considered the 801(b), the fourth standard in particular, the disrup- 
tion standard, and decided that, in fact, the correct standard was 
7 percent, so they cut it about in half 

Mr. Nadler. I have two quick questions. Well, I’ll make it one 
last one. If the CRB interprets 801(b) as compelling a below market 
rate, what will likely happen to the royalties received by artists 
under H.R. 6480 which uses a version of this standard? 

Mr. Eisenach. As referred today, half of the royalties paid under 
the compulsory license go to the artist, so I think that’s a good esti- 
mate. They would lose half of what their — half of whatever the im- 
pact was. 

Now, on the question of what would that be, if you just — a lot 
of things happen when you change prices. Let me just say it’s very 
important, you’re hearing two numbers here. You’re hearing cost as 
a percentage of revenues. That’s not a number that economists look 
at when they think about how competitive is a market or what are 
people paying, right? The only thing you’ve heard today that ap- 
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proximates a price is $4 per year. That’s a price. The price per play 
which that is based on, that’s a price. Now, when you start chang- 
ing prices, which is what would happen, you would end up with a 
lower price, a lot of things can move around. But if you simply take 
the status quo, other things equal, and do the math, rates would 
go down by — revenues would go down by 85 percent. 

Mr. Kennedy. Can I answer just briefly? 

Mr. Goodlatte. Actually, we are running very low on time and 
neither the Ranking Member or the Chairman have asked any 
questions yet, so the gentleman’s time has expired. 

Mr. Nadler. Thank you. I yield back. 

Mr. Goodlatte. And the Chair recognizes the gentleman from 
North Carolina, Mr. Watt, for his questions. 

Mr. Watt. Thank you, Mr. Chairman. And it’s been an inter- 
esting hearing, a lot of different concepts discussed. The one I’m 
kind of fascinated with is the one that Mr. Reese seems to support, 
which is this free market solution. And I want to kind of go at that, 
what that really means. Under free market solution, I take it we 
would do away with a compulsory license, and you would have to 
go and negotiate with every artist for the playing of their music. 
And if you played their music, you would be subjected to litigation 
for playing it. 

And so I’m trying to figure out what this free market system is 
that you are talking about. If you wanted to play Mr. Jam’s music, 
you had no compulsory license, you got to go find Mr. Jam because 
you’d like his music to play on your station like you go and find 
your talk artist. Maybe you like Beyonce for awhile so you will con- 
tract with her for a whole year. You got to pay her. If you like her 
and you don’t go and track her down and negotiate with her what- 
ever the rates are, she sues you when you play her music and 
you’re in litigation forever. 

That’s the free market we’re talking about? Or that is assuming 
we just passed a law that recognizes a performance right. We don’t 
do anything else. We don’t do anything other than say performers 
have a right to be paid for their music just like everybody else has 
the right to be paid for whatever they produce. Is that the free 
market that you’re talking about, Mr. Reese? 

Mr. Reese. Well, there are a lot of nuances to your question. 

Mr. Watt. A lot of nuances to my question, but that’s the free 
market, I take it. Let me just ask the bottom line question. Would 
you accept that free market concept in that way? Would that be a 
successful deal for all of the stations? 

Mr. Reese. What seems to be beginning to work, Mr. Watt, is in 
the current context of a compulsory license record labels and 

Mr. Watt. So you’ve done away with the free market because 
you’ve created a compulsory license? 

Mr. Reese. You’ve also created a right that doesn’t exist as well. 

Mr. Watt. Okay. We don’t do anything. We don’t even recognize 
a performer’s right. So when you use somebody’s music, you get 
sued. Is that a world that you think would be successful for the 
broadcast industry? 

Mr. Reese. What seems to be working, beginning to work here 
is in the context, in the current world in which we exist, record la- 
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bels and broadcasters seem to be beginning to find a solution here 
that works for both sides. 

Mr. Watt. I understand that, I do recognize that. 

Mr. Reese. We are not supportive of a creation of a new right, 
we’re also not supportive of undoing much of what we’ve got so far. 

Mr. Watt. That was really the question I was asking. Mr. 
Pakman, you’ve been, since you’ve testified, left out of most of the 
questions and answers. How would you go about monetizing the 
rights that Mr. Kennedy has, other than paying for them through 
the musicians taking a hit? 

Mr. Pakman. I think Pandora is doing a fine job of exploiting the 
two business models available to it. 

Mr. Watt. My question is are there some revenue sources that 
Pandora could access to monetize their business to make it more 
viable? That’s the question I’m asking. If everything else was great 
are there some other revenue sources they could access? 

Mr. Pakman. I believe the only two available to it are to ask its 
users to pay and to ask brands to pay, and that they ask both of 
them to pay. So I believe they’re pursuing the two business models 
available to them. 

Mr. Watt. Mr. Eisenach, you seem to disagree with that. 

Mr. Eisenach. And very briefly, two points. First of all, there’s 
a lot of entry going on in this marketplace. Pandora just raised 
50 — excuse me, Spotify just raised $50 million for Goldman Sachs 
who are no dummies and would not be doing that if they didn’t 
think there were profits to be made. And veterans of Skype have 
just entered this market. Apple is considering entering this market. 
They all think they’re going to make money. 

Mr. Watt. I understand that. I’m trying to find out how you 
monetize this other than on the backs of musicians. 

Mr. Eisenach. Pandora is the fifth largest wireless on-line ad 
network in the world behind companies like Google and Facebook, 
just behind them, and fast and growing, faster than any of them. 
That’s another source of revenue, which is all of the information 
that they are accumulating about their listeners and the ability to 
sell advertising not only — to sell that information to other users. 

Mr. Watt. Okay. All right. Well, I’m out of time. I’m just theo- 
rizing here. I mean, this is something I proposed the last time we 
had this discussion about performance rights. Let’s just do a per- 
formance right. If you don’t like the rate, let the market take care 
of it. I believe in the free market. Lawyers believe in litigation. I 
mean, you know. There’s some benefits that we’re providing here 
to all parties, and it just seems to me that everybody needs to get 
a grip here and sit down and try to work this out rather than try- 
ing to nibble around the edges of it. I don’t think we can solve this 
problem by dealing with 7 to 10 percent of the industry. We got to 
be dealing with the entire package here, otherwise I personally 
don’t have much interest in it. 

Mr. Kennedy. Mr. Chairman, may I have a minute to respond? 

Mr. Goodlatte. Actually, we are very low on time, so I’m going 
to recognize the gentleman from Georgia, Mr. Johnson, for 5 min- 
utes. 

Mr. Johnson. Thank you. Mr. Eisenach, in your written testi- 
mony, you argue that market-based rates result in an efficient sys- 
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tern that maximizes consumer welfare, and yet there is testimony 
that the market is anticompetitive due to a small number of com- 
petitors that have disproportionate influence over music licensing. 
If you would give us a short explanation of that and also, or an ex- 
ample of that, and also tell us whether or not the marketplace is 
freely functioning or is it too complex, calculated or closely con- 
trolled? 

Mr. Eisenach. Well, first of all, I would note that the Federal 
Trade Commission just as recently as September approved a major 
merger between two of the largest, two of the four largest record 
labels, and did so saying that there was no market power issues 
to be concerned about in approving that merger. So the current 
Federal Trade Commission, I think, if they thought there were 
market power issues on that side they would have said so. On the 
other side of the market. Pandora brags, or states, “brags” isn’t 
fair, we should be proud of the fact that it has 69 percent of the 
market for online radio. So who is the dominant firm if we’re going 
to simply look at market shares? It is not obvious which is which. 
Now in all markets like this, you have firms with large market 
shares. That’s how they work, and the way they’re likely to work 
in the future. The battles between these firms over sharing the 
value that’s created among them are always heated battles, and 
that’s what you’re seeing here. The question is should that battle 
take place in a hearing room or should they take place in a nego- 
tiation room someplace probably in Silicon Valley. 

Mr. Johnson. Let me ask this question of you, sir, since we are 
on the subject of competitiveness. The bill contains certain activi- 
ties by copyright owners. It targets those activities as per se viola- 
tions, but would permit webcasters to engage in the same types of 
communications. Can you elaborate on that for us? 

Mr. Eisenach. Just very briefly. When you establish a system 
like the one we have of compulsory licenses, you have bargaining 
agents by the nature of the institutional arrangements involved. 
And so the paper that I submitted I go through a long list of things 
that are in IRFA, the proposed legislation, which attempt to tilt the 
playing field. And it’s, I think, a very kind of bold face attempt to 
simply gain the upper hand. 

Mr. Johnson. Let me ask Mr. Huppe also on that issue. 

Mr. Huppe. Thank you. Congressman. It’s important to be able — 
what SoundExchange does, for instance. When we administer this 
license, this is the job we’ve been selected to do. And part of what 
we have to do when we administer that license is educate our side 
of the table and let people know what’s going on with the statute. 
It’s very important to remember that when the CRB sets a rate it 
is binding on all record companies. It forces them to surrender 
their property at the rate the CRB sets. And I would note there’s 
no such similar obligation on the other side. It doesn’t bind the 
webcasters to do anything. It binds the record companies. 

So it’s not only the right thing to do. We believe it’s our duty to 
work with them, talk to them, educate them about what’s going on 
and when we go to the CRB, represent them on their behalf. And 
some of the language in the bill, which is one-sided directed our 
way, is troubling in its restrictions. 
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Mr. Johnson. Thank you. Let me ask Mr. Reese. Mr. Reese, in 
1998, we responded to the rise of satellite and digital technologies 
by amending the Copyright Act to create a performance right, but 
exempted terrestrial broadcasters from paying royalties for this 
right. The rationale for this exemption was that broadcasters and 
sound recording owners enjoy a mutually beneficial relationship 
where broadcasters promotion and increased exposure of music 
benefit sound recording owners through increased sales, tours and 
other sources of income. Has that relationship between the broad- 
casters and the sound recording owners changed? 

Mr. Reese. I don’t believe that mutually beneficial relationship 
that was talked about in 1998 has changed. And that is indicated 
by the efforts the recording industry goes to with the radio indus- 
try to continue to encourage us to play their music, even though 
they’re not getting paid for that performance directly. 

Mr. Johnson. Do you believe that it’s fair to both artists and 
owners of sound recordings, and it’s fair to all providers of music 
or publishers of those sound recordings, do you think it’s fair for 
there to be some discrimination between any of those platforms or 
artists? 

So in other words, what I’m saying is I believe that we should 
treat artists fairly across the spectrum regardless of what medium 
or what platform we’re on, and we should also treat all particular 
phases of a platform equally as well. Do you believe that that is 
true? 

Mr. Goodlatte. I hate to interrupt the gentleman from Georgia 
to say that’s a great question. The answer is going to have to be 
in writing. And because the time has expired all of my questions 
will be submitted to the members of the panel in writing as well. 
Both the Republican Conference and Democratic Conference have 
business that started at 2 p.m. And I regret that we have to cut 
the hearing short, but I thank you all for your contribution. This 
has been a very good start to discussing a very important issue. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses 
which we will forward and ask the witnesses to respond as prompt- 
ly as they can, so their answers may be made a part of the record. 
Without objection, all Members will have 5 legislative days to sub- 
mit any additional materials for inclusion in the record. And with 
that I want to again thank our witnesses for their contribution 
today, and the hearing is adjourned. 

[Whereupon, at 2:09 p.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, Ranking Member, Committee on 

the Judiciary, and Member, Subcommittee on Intellectual Property, Com- 
petition, and the Internet 

Today we examine various music licensing issues and will explore ways to im- 
prove the current music licensing system. 

It is my understanding that this process will continue into the next Congress, 
which I strongly support. 

The Internet has dramatically changed the way music is produced, marketed, and 
distributed. In particular, Internet radio has become a major source of music for 
many listeners. 

In addition, technological developments have changed the ways by which artists 
are discovered. In past years, new artists and their songs were typically introduced 
via the radio. 

Today, artists are discovered through a vast array of platforms, including blogs, 
YouTube videos, webcasts, satellite radio broadcasts, and even the artists’ own 
websites. 

In today’s world, music is accessible to the public in whatever format is desired, 
at any time, and on demand. 

As we discuss the various issues presented by these technological developments, 
it is essential that we also consider the potential impact that our decisions will have 
on songwriters and whether their entitlement to proper compensation is adversely 
affected by these decisions. 

Among the issues we should address during today’s hearing and the hearings we 
anticipate holding in the next Congress are the following. 

To begin with, I am concerned that H.R. 6480, the “Internet Radio Fairness 
Act,” may not actually improve the current system and that it could result in artists 
receiving less compensation. 

The bill seeks to facilitate a process by which all digital music services would be 
judged by the same rate-setting standard. 

The bill does this by changing the existing “willing buyer, willing seller” standard 
that Internet webcasters currently use to the 801(b) standard used for determining 
rates for satellite and cable television music channels. 

As a result, H.R. 6480 would lower the royalty rate for Internet webcasters as 
well as lower the royalties that Internet webcasters would pay to artists by more 
than 85 percent. 

Let me point out one obvious fact: musicians and singers across all musical genres 
depend on these royalties, which are often their only compensation for their work. 

Not surprisingly, this explains why more than 125 artists have signed on to a let- 
ter expressing strong opposition to H.R. 6480. 

It also explains why the bill is opposed by the AFL-CIO, NAACP, musicFirst Coa- 
lition, SAG-AFTRA and the American Association of Independent Music. 

It is clear that we cannot ignore these serious concerns. 

( 165 ) 
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Another issue that must he examined is whether our efforts to improve the 
music licensing scheme will be, in fact, truly fair if it does not include performance 
rights for sound recordings. 

As everyone here knows I am a strong supporter of artists and believe that the 
current compensation system on terrestrial radio — by which I mean AM and FM 
radio — is not fair to artists, musicians or the recording labels. 

When we hear a song on the radio, the individual singing the lyrics receives abso- 
lutely no compensation. 

To address this inequity, I introduced the “Performance Rights Act of 2009,” that 
would have created both an AM/FM performance right and set a new standard for 
digital services. 

Every other platform for broadcast music — including satellite radio, cable radio, 
and Internet webcasters — pay a performance royalty. Terrestrial radio is the only 
platform that does not pay this royalty. 

This exemption from paying a performance royalty to artists no longer makes any 
sense and unfairly deprives artists of the compensation they deserve for their work. 

And, finally, the process for setting rates for music royalties should be inherently 
fair. 

Some, however, claim that the current rates are too high. 

The compulsory license for digital music radio services dates back to 1995 with 
the passage of the Digital Performance Right in Sound Recordings Act. 

This Act allowed digital musical broadcasters — like cable and satellite services — 
to transmit sound recordings without asking permission or negotiating rates with 
rights holders. Instead, the rates would be set by statute. 

In 1998, Congress granted Internet radio services permission to take advantage 
of this compulsory license, but established that a market-oriented “willing buyer, 
willing seller” would be put in place moving forward. 

Some, however, allege that this standard is not fair. 

Thus, our goal should be to examine the bona fides of these claims to ensure that 
our royalty system is, in fact, fair and competitive. 

I look forward to working together with my colleagues to ensure that the music 
licensing process is fair and does not have unintended consequences that will harm 
artists. 
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ATTACHMENT 


November 27, 2012 


The Honorable Bob Goodlatte 
Chairman 

House Committee on the Judiciary 
Subcommittee on Intellectual Property, 
Competition, and the Internet 
U.S. House of Representatives 
Washington, D.C. 20515 


The Honorable Ben Quayle 
Vice Chairman 

House Committee on the Judiciary 
Subcommittee on Intellectual Property, 
Competition, and the Internet 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Representative, 

The best economic outcomes result from private negotiations in the marketplace, free from 
government distortions and certainly free from government price controls. This is among the 
most fundamental principles of free markets. That's why believers in free markets seek to 
reduce, rather than increase, the government's role in markets and price-setting whenever 
possible. 

Accordingly, on behalf of the undersigned organizations, we respectfully write to express our 
grave concerns about H.R. 6480, the misnamed "Internet Radio Fairness Act of 2012." This 
potentially disastrous bill would overturn existing voluntary "willing buyer/willing seller" 
agreements between webcasters such as Pandora and the music industry to establish royalty 
rates through 2015. Those agreements have provided the foundation for the successful 
Internet radio marketplace, which has witnessed exponential growth in services and audiences. 
In the past five years alone, the number of Internet radio services has blossomed from 855 to 
nearly 2,000, and their annual revenues have exploded as well. 

In economic terms, H.R. 6480 would provide a government subsidy to a private interest in the 
form of a below-market royalty price distortion created by government. And it would be doing 
so largely for the benefit of Pandora, a company that raised $235 million in an IPO and is 
currently valued around $1.72 billion. 

We congratulate Pandora and their competitors for their market success. This is not, however, 
by any means an industry in need of a "bailout." 

Today, we are witnessing a proliferation of new business models for the distribution of digital 
content. Various players are attempting many varieties of business models In order to 
determine what works for consumers. This is an exciting demonstration of the vitality of free- 
markets at work, and it's too soon to even guess what the outcomes will be. 
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Some business models incorporate greater degrees of reiiance upon advertising, while others 
rely more heavily upon subscription fees and other sources of revenue. No two business models 
are alike, and we don't want them to be— we want wide experimentation with differing 
business models, so consumers and the marketplace will be the beneficiaries. 

Because these differing business models vary to such a wide degree, it is inappropriate to 
compare royalty rates freely negotiated by differing business models to argue for inequity. 
Indeed, the differing details of the various business models is a strong argument for private 
negotiation and against government price and rate setting. 

Yet Pandora is doing exactly that— using an over simplistic comparison between widely 
divergent business models to argue that they are paying too much, and they are demanding 
legislative relief in the form of H.R. 6480 from their freely negotiated royalty arrangements. 

Pandora is free to choose which business model it pursues, and to adapt and modify its 
business model as the market dictates. But it should not be able to turn to Congress to 
intervene and reduce its cost structure in order to enhance or salvage a struggling business 
model. 

Further, a bill designed to benefit a single company would seem to be not only an example of 
corporate welfare, but also a form of crony capitalism. 

Proponents of H.R. 6480 claim that three cable and satellite radio companies that existed in 
1995 were unfairly granted a "grandfather clause" below-market rate by Congressional 
legislation. While we do not necessarily agree with that assertion, a fair resolution would be to 
address the mandatory below-market rate granted to those entities in 1995, rather than create 
new price controls for the thousands of companies created in an open market since that date. 

H.R. 6480 would represent an unwarranted governmental intrusion into a fledgling and thriving 
digital radio market, weakening of property rights, imposition of price controls, abrogation of 
existing and freely-negotiated contracts between independent parties, and rent-seeking by 
companies that are growing and thriving without the help of government distortion. 

There are, of course, other offenses caused by H.R. 6480, not the least of which is fewer 
royalties being paid to the original musicians and creators of the raw material upon which 
Pandora is building its business. 


And a comprehensive solution to this problem would have to address the most glaring inequity 
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in the copyright royalty universe, the fact that terrestrial radio pays zero royalties to the artists 
whose music it plays. 

Thank you very much for your attention to this important issue. 

Sincerely, 

Timothy Lee 

Center for Individual Freedom 
Eli Gold 

The Harbour League 
Mario Lopez 

Hispanic Leadership Fund 

Andrew Langer 
Institute for Liberty 

Tim Giovanetti 

Institute for Policy Innovation 

Judson Phillips 
Tea Party Nation 


cc: 


House Judiciary Committee Subcommittee on Intellectual Property, Competition, and 
the Internet 
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Prepared Statement of the Honorable Jared Polls, a Representative in 
Congress from the State of Colorado 

I am pleased that the House Judiciary Subcommittee on Intellectual Property, 
Competition and the Internet is holding a hearing today on music licensing, and 
specifically discussing the Internet Radio Fairness Act, a bill sponsored by Rep- 
resentative Chaffetz and myself. I am thankful to Subcommittee Chairman Good- 
latte and Ranking Member Watt for holding this hearing on this very important and 
timely issue. 

The Internet Radio Fairness Act (IRFA) is a common-sense proposal to address 
the discriminatory and unfair royalty rates currently imposed on Internet radio. The 
premise of the bill is simple: put Internet radio under the same standard which is 
used to establish rates for their competitors in the satellite and cable radio indus- 
tries. 

In 1998, the Digital Millennium Copyright Act established the “willing buyer-will- 
ing seller standard now used by the Copyright Royalty Board (CRB) to set perform- 
ance royalties for Internet radio. As time has shown, the “willing buyer-willing sell- 
er” approach is unworkable and has required Congressional intervention every time 
it has been applied. It assumes there is a competitive market for sound recording 
performance royalties when a true market has never existed. Under this broken roy- 
alty system, Internet radio providers pay exorbitant royalty rates: approximately 
half of their total revenues go to royalties. Without Congressional intervention, 
internet radio companies would be paying more than 100% of revenue and most 
would have shuttered their doors. In comparison, satellite radio will pay 7.5%, and 
cable radio will pay 15% in revenues in 2012. 

Before coming to Congress, I launched several online companies, so I know the 
Internet’s power to launch new businesses and to create jobs. The existing standard 
has not only harmed the ability of Internet radio providers’ ability to grow and com- 
pete, it has prevented new entrants from entering the marketplace. Several large 
companies have attempted to enter the marketplace, but have failed because they 
can’t make a profit under the current royalty system. 

Under this legislation, Internet radio would be judged under the more equitable 
801(b) rate-setting standard, which sets forth four balanced objectives to maximize 
the availability of creative works to the public, provide copyright owners a fair re- 
turn, and support the development of innovative technologies that offer copyrighted 
works to the public. This standard has been used for 30 years to determine copy- 
right license fees, and is the same standard that satellite and cable radio currently 
enjoy. Applying this same standard would promote innovation, increase consumer 
choice, and generate economic growth. 

The rate structure problems Internet radio faces are compounded by the fact that 
the laws governing the CRB provide few procedural protections for the parties. Cur- 
rent CRB proceeding rules do not allow copyright users to present all relevant evi- 
dence, such as marketplace agreements, which harms the judges’ ability to accu- 
rately determine the royalty rates. Moreover, the existing process to select CRB 
judges prevents adequate Congressional oversight, and has resulted in discrimina- 
tory rate decisions. 

This bill attempts to address these problems by interjecting due process and fair- 
ness into the royalty rate structure. It adds procedural protections consistent with 
the Federal Rules of Civil Procedure and Federal Rules of Evidence, as appropriate, 
to further information-sharing between the parties, promote voluntary settlements, 
reduce discovery and litigation costs, and subject the CRB decisions to judicial re- 
view. It also calls for the appointment of judges by the president, with the advice 
and consent of the Senate, instead of by the Library of Congress. 

Unfortunately, we have seen a pattern of misinformation from the other side 
about the underlying bill. For example, claims that the bill will cut rates by 85% 
are misleading. The bill does not set an actual rate, it sets a standard. The rate 
set by CRB if this bill passes is unknown, but the intent is to allow the CRB to 
set a sustainable rate to allow Internet radio to grow and flourish. Simply put, 
claims about an actual number at this point are purely hyperbole. 

Also contrary to opponents’ claims, the premise of the IRFA is not about paying 
artists less, it’s about allowing Internet radio providers to thrive — resulting in more 
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exposure and more revenue for singers, songwriters, and record labels of all kinds. 
Further, allowing the industry to expand will spur further innovation and improve 
artists’ ability to build a base of support and find new audiences. 

As a co-sponsor of the Performance Rights Act, I share the concerns raised by 
many witnesses at this hearing that we need to address the broadcast radio prob- 
lem. However, it is my belief that the Internet radio royalty structure is an entirely 
separate and distinct issue and the time for consideration of Internet radio rates 
is now. The CRB is set to begin the next rate-setting proceeding in 2015. Internet 
radio’s potential must be unleashed now — not sometime in the future. 

It is time for America’s outdated laws to catch up with today’s technology so we 
can foster even greater innovation and job creation — generating more opportunities 
for artists and radio competition — for the benefit of us all. 
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Response to Questions for the Record from Joseph J. Kennedy, 
Chairman and Chief Executive Officer, Pandora Media, Inc. 


PAND ORA 


intenipi rucjio 


Qiir^ttons OfTcrcd b> Chairman Bob Goodlaifc 

1. Over the lor}g term, do yoo belteve this legislatior^ would result In higher or lower net royalty payments 
to performers and why? 

Response : Over the long term, we believe that this legislation will result in higher net royalty 
payments to performers. It will enable new webcasting services to enter the market and allow current 
services to Invest and expand by adding more predictability and transparency into the rate-setting 
process. It will place webcasters under the same rate-setting standard, 801(b), enjoyed by satellite and 
cable radio providers, thereby eliminating the arbitrary distinction that currently exists between 
Internet-delivered transmissions and those delivered through means other than the Internet. It will 
also import standard Federal Rules of Civil Procedure and Federal Rules of Evidence into rate-setting 
proceedings to ensure that relevant evidence can be presented In an orderly and fair fashion. 

2. Is the failure of many Internet radio companies to turn o profit a result of a failure of those companies 
to adopt the right business models, o result of the rate setting standard, a combination of both, or due 
to other factors? 

Response : We concur with the statement of David Pakman; 'The problem Is simply that the rates 
available to internet radio companies under this compulsory license are too high They frighten off 
investment capital, prevent great entrepreneurs from innovating, and kill off exciting attempts to bring 
great new music services to consumers. American entrepreneurship and innovation require vibrant 
markets unburdened by artificially high rate structures." 

Questions OfTered by Ranking Member Mel Wall 

I. At the hearing, you testified that the current system for licensirig music was unsustainable. But in 
2009, the founder of Pandora. Tim Vyestergren publicolly indicated that the company was **on safe 
ground" with "survivable royalty rotes"? 

a. When did you conclude that the current royalty rates ore unsustainable? 

b. Were you aware of the purported problems with these royalty rotes before your IPO in summer 
201 1? If not. what has changed? 

Response : The reference in this question is a partial and highly misleading use of quotations from a 
post on the Pandora Blog that Tim Weslergren published in July 2CX)9 after a two-year negotiation that 
followed the Copyright Royalty Board's 2007 decision which set rates that would have shuttered 
Pandora. An accurate representation of what was actually expressed in that blog post would have 
necessarily included the following line that comes later in the piece: 

The system as it stands today remains fundamentally unfair.. .to internet radio 
services like Pandora, which pay higher royalties than other forms of radio..." 

Never has Pandora stated in any way that the terms of the Webcaster Settlement Act 
represented a fair solution. Establishing "survivable" royalties is not the goal of rate setting. It should 
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internei mdio 


be noted that the three largest webcasters at that time. AOL Radio. Yahool Launchcast and MSN, ail 
abandoned their internet radio businesses as part of the aftermath of the 2007 CRB webcasting 
decision. Furthermore, it is important to note that Mr. Westergren’s comment about a *'long term 
agreement for survivabie royalty rates" specifically referred to the Webcaster Settlement Act that is 
due to expire at the end of 2015. Absent any legislative action, internet radio companies wiil once 
again enter a rate setting process under the demonstrably flawed witling buyer-willmg seller standard 

Pandora disclosed the unfavorable nature of the current rates set by the Copyright Royalty 
Board, and the uncertainty inherent in the current rate-setting system to investors as part of its initial 
public offering. 

2. You stated m your written testimony that Pandora pays out S0% of its revenue in royaities. if you were 
able to sell more advertising, which is apparently very low compared to other free to the consumer 
music services, wouldn’t the percentage of revenue paid out in royalties decline? 

a. What percentage of a music service’s revenue should be devofed fo music content ? Is there o 

magic number? 

Response : The problems with the rate standard and process for setting internet radio royalty rates in 
the U.S. are fundamental and are not specific to any one internet radio service. The magnitude of the 
payments currently paid by Pandora, which represents just 1% of all radio listening In the U.S.. are just 
one manifestation of these fundamental problems. In the year just now finishing, Pandora will have 
paid almost a quarter of a billion dollars In sound recording performance royalties. Pandora pays more 
in absolute dollars than any other radio company— AM/FM, satellite, cable or internet— in the world, 
in fact. Pandora pays more sound recording performance royalties than are paid by the entire radio 
industry (AM/FM, satellite, cable and Internet combined) in every other individual country in the 
world— so much more that Pandora's royalty payments actually exceed the amounts paid by all of the 
radio industries in the UK, France, Canada, and Australia combined. The purpose of the proposed 
legislation is not to set specific rates but rather to establish a rate standard and process that can 
consistently generate rates considered fair and reasonable to all parties. Doing so will ultimately 
benefit artists, innovators, and the tens of millions of Americans who cherish internet radio. The 
absence of significant investment In internet radio, particularly from the radio broadcasters for whom 
this represents an otherwise logical strategic priority, is unequivocal proof that the problem is not lacK 
of sales execution. These broadcasters are mature advertising based businesses with massive national 
and local sales teams and sophisticated systems for optimizing revenue. They simply don't see an 
economic opportunity. 

J. Should o rote standard seek to minimize disruptive impact on industries? If so, why? Do you believe 
that market disruption facilities growth and innovation? Please explain 

Response : The rate standard set forth in the Copyright Act at 17 U.S.C §801(b)(l) provides that judges 
shall set "reasonable terms and rates of royalty payments" to achieve four objectives: 

(A) To maximize the availability of creative works to the public. 
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(B) To afford the copyright owner a fair return for his or her creative work and the copyright user a fair 
income under existing economic conditions. 

(C) To reflect the relative rotes of the copyright owner and the copyright user in the product made 
available to the public with respect to relative creative contribution, technological contribution, capital 
investment, cost, risk, and contribution to the opening of new markets for creative expression and 
media for their communication. 

(D) To minimize any disruptive impact on the structure of the industries involved and on generally 
prevailing industry practices. 

This rate standard was first introduced in the Copyright Act of 1976 with the involvement and support 
of record labels, artists, music publishers and songwriters. It has been used since that time to guide 
the setting of rates that music labels and performing artists must pay to songwriters and publishers for 
the use of their musical works. 

While the "willing buyer-willing seller" rate standard has consistently failed (virtually none of the 
Internet radio royalties paid to SoundCxchange since its establishment have been paid pursuant to 
rates set by judges trying to use this standard), the 801(b) standard has consistently yielded results 
considered fair and reasonable by all parties involved. Copyright judges have clearly found the balance 
of considerations that this combination of four factors provide to be helpful. The 801(b) standard 
should become the standard for Internet radio royalty determination. 

4. \Miat is Pandora's current market cop? 

o. ts it true that top executives hove coshed out $35 million in company stock since your IPO? 
b. Will Pandora be a proptable and successful company without the changes in the law you are 
requesting? 

Response : The most up to date financial information about Pandora, including the compensation of its 
executives, is publicly available on the web, including at the SEC’s website. 

There are fundamental problems with the process and standards under which internet radio royalties 
are determined, as demonstrated by the need for Congressional intervention after each of Webcastei I 
and Webcaster II, which are not specific to any one internet radio service. The purpose of the 
proposed legislation is to establish a rate standard and process that can consistently generate rates 
considered fair and reasonable to ail parties. Doing so will ultimately benefit artists, innovators, and 
the tens of millions of Americans who cherish internet radio. The severity of the rate imbalance is 
starkly illustrated by the tack of new investment in the category, most notably from the broadcasters 
for whom this would otherwise represent a natural strategic priority 

5. The Internet Podio Freedom Act (IRFA) e//m/nofes the requirement that at least one copyright royalty 
judge has knowledge of economics and one has knowledge of copyright law. DiMA, your trode 
association, pressed for these requirements in 2004 as part of the overhaul of the process for setting 
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fates. An understanding of copyright and economics is central to rote proceedings before the Copyright 
Royalty Board (CRB). What has changed since 2004 ? How would a selection process that sanctions less 
knowledge of copyright and economics of the CRB judges improve the rote-setting process? 

Response The procedural proposals in IRFA relied two major changes from 2004 to (he present 
affecting the CRB and the webcasting industry First, webcasting was still in its infancy in 
2004 Signillcant legal issues remained undecided relating to the scope of the statutory license Those 
questions now have been resolved by the Copyriglit Office in the course of past CRB proceedings and in 
cases before the federal courts To the extent that any additional questions remain, the Copynght OfTice 
remains available to answer these questions foi the CRB undet IRFA Second, the amount of royalty 
payments at stake was substantially lower than today, nearly a decade later Where wi ^‘nern 
procedures sufficed for the relatively smaller royally levels of a decade ago. today’s royalty payments 
eclipse (he amounts at stake in the vast majority of civil cases, including cases involving 
copyright Fairness today therefore tequires the more comprehensive procedural protections alTorded 
under the Federal Rules of Civil Procedure and through experienced judges such as those sitting in 
federal district courts Federal disiiict court judges who do not have a professional history with 
economics or copyright law hut who meet the criteria described in die Internet Radio Fairness Act oRen 
are called upon to coruider economic principles and copyright theories in the cases (hat come before 
them We believe that that individuals who satisfy the criteria for Article Ilf judges are fully capable of 
managing and adjudicating the ratC'Setting proceedings, as judges in the District Court for the Southern 
District of New York have done for several decades with respect to public performance royalties for 
musical works pursuant to the consent decrees under which ASCAP and BMl operate 


6. Under the antitrust provisions of IRFA, certain activities by copyright owners ore deemed as per se 
antitrust violations. However, potential collusive activities by webcasters are not proscribed. Thus. 
Pandora and other webcasters could presumably arrange boycott of any rates, but artists and labels 
would be prohibited from discussing appropriate rates. 

a. What is the basis for this Imbalance? 

b. The law currently allows agents to negotiate to make the process of reaching agreements easier 
and more efficient. Would the agreements under the Webcoster Settlement Acts that you hove 
applauded been possible if IRFA were the law? 

Response : The sponsors of the legislation have indicated that they are looking at this language 
carefully as they redraft the legislation for introduction in the 113'^ Congress. 

7, In 2009, Mr. tVesfe^ren said the following: "The system os it stands today remains /undomentfl//y 
wn/o»r both to internet radio services like Pandora, which pay higher royalties than other forms of radio, 
and to musical artists, who receive no compensation at all when their music is played on AM/FM radio. 
We, along with the artists whose music we ploy, strongly support the establishment of a level playing 
field, a truly fair system, as articulated in a new bill called the Performance Rights act {h>R. 848). * In 
July2012, Professor John Villesnor, who supports lowering rotes for Internet radio, addressed the 
disparities in music licensing in Forbes, and said the following: 
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So wikU shonU fnf done * To xk/rf. ( V^ijkjrv.vA xfnmfd eikl tht; terrvxfrud fhrfi/rnnnuv 
raynhy exemplioti. This would hfvUfy a ^lannp umuiMSiifiicy iii Anwrivtin coffvrtffhl 
law and would als^t hnua Amerwau artists otw tnifxtriaut step closvr to rtcmvt^ 
o\'crM!<is terrestrial hroadcaxt royalties. 

Drnsm apx:e With Trofessor I 'illesettor llitti ( 'm^esx must first viHici letpsktltiui mandatiiif; that terrestrial 
radio pay a performaiH'e royally before addressing any iierceo’ed ineipiity among rales for digital 
transmissions ' 

Response : Pandora did support the Performance Rights Act of 2009 and we were deeply disappointed 
that, having done so, the RIAA and NAB failed to heed the request of Congressional leaders to work out 
a compromtse that would resolve the decades old dispute over terrestrial radio royalties. The stark 
reality is that the process for setting Internet radio royalty rates for the 2016-2020 time period will 
begin in less than one year. The current rate standard and process for doing so have consistently 
failed. Since the enactment of the willing buyer-willing seller standard in 1998, every major rate 
determination adjudicated using this standard has required congressional intervention. Virtually none 
of the Internet radio royalties paid to SoundExchange have been paid pursuant to rates set by judges 
trying to use this standard. The Issues that the Internet Radio Fairness Act addresses require urgent 
action - they cannot be held hostage to lack of progress on a royalty issue over which we have no 
control and on which the impaaed parties have been unable to agree for decades. 

8. On September 21, 2012, Mr. Westergren wrote to subscribers that 'The internet Radio Fairness act wilt 
address this discrimination by extending to internet radio the some standard used to determine virtualtv oil 
coovrioht rate'Settino processes, induding 50fe///te and coble radio, allowing us to compete on a level ploying 
field." However, the IFRA does not adopt o standard for Internet radio that is identical to that governing coble 
and satellite radio. What is the purpose of justification for the changes to the SOUb) standard in iFRA? 
Response The rate setting standard in the Internet Radio Fairness Act is the 801(b) standard. Any 
additional language is intended primarily to assure that various interpretations and conclusions that 
the Copyright Royalty Judges have made while operating under the willing buyer-willing seller standard 
are not applied white operating under the 801(b) standard. 


Question Offered by Keprescntative Howard Coble 

1. Did you engoge in any formal dialogue with the membership organizations that represent artists {such 
os The Recording Academy, the American Federation of Musicians, orSAG-AFTRA) before seeking 
congres5/ono/ intervention via the Internet Radio fairness Act? If so, please identify the 
individuols/orgoniiotions and discussions that you felt supported consensus and broadened support for 
the Internet Radio Fairness Act. 

Response : Throughout the development of the Performance Rights Act of 2009 and Congressional 
consideration of that bill we worked extensively with the members of the MusicFirst coalition. As part 
of that bill, this coalition of label and artist organisations supported changing the rate standard to a 
modified version of 801(b) for Internet radio. We did not engage in new formal discussions with the 
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groups you mentioned prior to stating our support of the Internet Radio Fairness Act. Members of the 
broad based Coalition who support the Internet Radio Fairness Act include: 

Abacast tnc. 

AccuRadIo 

CCIA 

Clear Channel 

Consumer Electronics Association 
Digitally Imported 
Digital Media Association 
Digital Sour>d and Video 
Engine Advocacy 
HD103.com 
HD Radio Network 
Musera Radio 

National Religious Broadcasters Music license Committee 

Pandora 

PEARadio 

Radio Paradise 

Salem Communications 

Senzari 

Small Webcaster Alliance 
Triton Digital 
TruLocal Media 
WSUI online 
977 Music 


Questions OfTered by Representative Jason ChafTetz 

1. SoundExchange and Professor Eisenach both argue that the problem of you paying out over 50% of 
your revenues in royalty payments con be rectified by you modifying your business model and 
increasing your revenues, presumably by selling and running more ads, charging more for ads, or a 
combination of both. Con you discuss this? 

Response : There are fundamental problems with process and standards under which internet radio 
royalties are determined and are not specific to any one Internet radio service. The magnitude of the 
payments currently paid by Pandora, which represents just 7% of ail radio listening in the U.S.. are just 
one manifestation of these fundamental problems. In the year just now finishing, Pandora will have 
paid almost a quarter of a billion dollars in sound recording performance royalties. Pandora pays more 
in absolute dollars than any other radio company— AM/FM, satellite, cable or internet— in the world, 
in fact, Pandora pays more sound recording performance royalties than are paid by the entire radio 
industry (AM/FM, satellite, cable and Internet combined) m every other individual country in the 
world— so much more that Pandora's royalty payments actually exceed the amounts paid by ail of the 
radio industries in the UK, France, Canada, and Australia combined. The purpose of the proposed 
legislation is not to set specific rates but rather to establish a rate standard and process that can 
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consistently generate rates considered fair and reasonable to all parties. Doing so will ultimately 
benefit artists, innovators, and the tens of millions of Americans who cherish internet radio. The 
absence of significant investment in internet radio, particularly from the broadcasters for whom this 
represents an otherwise logical strategic priority, is unequivocal proof that the problem Is not lack of 
sales execution. These broadcasters are mature advertising based businesses with massive national 
and local sales teams and sophisticated systems for optimizing revenue. They simply don’t see an 
economic opportunity. 

2. Several of the witnesses have compared the costs that Pandora pays for content to those paid by 
Netflix. iTunes and Spotify. However, these services are quite different than non-mteractive radio tike 
Pandora. Con you please talk about the differences in the business models and why comparing them 
isn't valid? 

Response Pandora Is fundamentally different from on'demand services such as Netflix, iTunes and 
Spotify in that Pandora does not provide specific content, either streams or downloads, in direct 
response to a consumer request for that specific content. Pandora Is radio, where users can indicate a 
general preference for the kind of musk: they like, but cannot control what songs are played, or in what 
order. By contrast, on a service like Spotify, a user can hear any song they want, as many times as they 
want, on demand. It is effectively a “celestial jukebox.'* On-demand services are thus fundamentally 
substitutional as they function as an alternative to purchasing, while radio services are fundamentally 
promotional as they drive discovery and incremental commerce. This difference yields completely 
different royalty rates, and in turn completely different business models. On-demand services are 
generally subscription-based as consumers have greater willingness to pay For the value of on-demand 
listening, while radio is predominantly advertising-based, reflecting the lack of consumer willingness to 
pay for a radio service that does not offer on-demand capabiitty. Pandora does offer an advertising- 
free subscription version, but the conversion rate is low, even at the very low price point of $3/month 

finally, the licensing structures are quite different. Pandora is eligible for the statutory license under 
Sections 112 and 114 of the Copyright Act. On-demand services are not eligible for this license and as 
a consequence must enter into direct deals with copyright owners. The statutory license provides that 
artists receive 50% of proceeds that SoundExchange collects for the performance of sound recordings. 
By contrast. 100% of the proceeds that on-demand services pay goes to record labels. 

i. Where would Pandora be right now if Congress had not stepped in and the original rotes imposed by 
the CRB under the so called willing buyer, willing seller standard had been imposed? Response : If 
forced to pay the rates determined by the CRB in 2007 Pandora would have had royalty costs greater 
than all of its revenue and would not have been able to continue operations. 

Questions OfTercd by Ranking Member Mcl Wall on behalf of Representative Jared Polis 

J. You mention in your testimony evidence that the record industry has actively worked to squash the 
Oevelopment of the internet radio industry. Con you support that sfofemenf ? 

Response : 
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There are numeruus examples. It is illustrative to quote the final report wrtuen bv tho 
lh!ms4th'es in the very first webcasting hearing “Before negotiating its first agreement, RIAA 
developed a strategy to negotiate deals for the purpose of establishing a high benchmark for later 
use os precedent, in the event a CARP proceeding were necessary The K1 A A Negotiating 
Committee reached a determination as to whai it viewed as the ‘sweet spot’ for the Section 1 14(f)t2) 
royalty, both on a percent-of-revenue basis and per-performance basis It then proceeded to close 
only those deals (with the exception of Yahoo!) that would be in substantial conformity w’iilt that 
‘sweet spot * 

“Numerous internal documents from months of negotiations with many licensees confirm this 
consistent RIAA strategy " (From Webcasting I. CARP Report February 20. 2002) 

(n addition, the RIAA successfully lobbied locliange the KOI(b) standard under the DPRA to the 
“willing buyer/ willing seller'' standard in the DMCA, even as it enjoyed the benefits of the 801(b) 
standard for making reproductions of musical works under the Section 1 15 compulsory license In 
other words, the recording industry utilizes the traditional four>factor 801(b) ratC'Setting standard 
when it is a licensee in proceedings to set songwriters* royalties, but .successfully advocated for a 
different standard it felt would be more favorable to it when it is licensor in the Internet radio 
context 

2. We hove heard you soy that play on Pandora translates to sales through purchases of downloads, 
increased concert attendance, etc. But can you quantify that spins on Pandora translate to sales? If so, 
how? 

Response : In September 2012, NPO Group, one of the largest and most respected research companies 
in the U.S.. published results from its Q2 2012 survey of American consumers that addressed Pandora's 
impact on music purchases. This study was not commissioned by Pandora; rather, 'rt is a syndicated 
study that NPO has run for many years and is subscribed to by many different companies in the music 
and entenainment industry. The sample size of the survey is over 4.0(X) and is structured to be 
representative of the entire U.5. Internet connected population age 13 or older. NPD's summary of its 
analysis highlights two major themes: first, that listening to internet radio, including Pandora, is coming 
primarily at the expense of time spent listening to AM/FM; and. second, that the discovery that 
Pandora enables is leading to increased music purchasing. NPD’s analysis specifically shows that 
people who listen to Pandora are more likely to purchase CDs and digital downloads than the rest of 
the U.S. population. The percentage of Pandora listeners who purchased a digital downbad in Q2 of 
this year was 32.8%, compared with the percentage of the rest of the U.S. population who purchased a 
digital download In Q2 of this year which was 12.996. Similarly, the percentage of Pandora listeners 
who purchased a CO In Q2 of this year was 18.2%, compared with the percentage of the rest of the U.S. 
population who purchased a CD in Q2 of this year which was 10.196.. To summarize. Russ Crupnick. 

SVP NPD. citing NPD's Music Acquisition Monitor study said: "Overall music purchasing was down in 
the last year, while the average Pandora listener purchased 29% more music during the second quarter 
of 2012 compared with last year Additionally, Pandora listeners' music acquisition came increasingly 
from legal purchases, while non-listeners showed a decline." 
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3. What kinds of improvements to Pandora could come about if your rates were lower? Are there 
innovative services that you would/could develop that would help artists build o base of support/fill 
concert halls that you can't because of the rates? 

Response : The percentage of Pandora's revenue that ts spent on product development is lower than 
that of every other significant Internet company. If Pandora's royalty rates were lower, Pandora would 
certainly have greater financial flexibility to explore new product offerings that would further advance 
the company's long-standing objective to support artists and enable them to connect with audiences 
that might not otherwise discover their music through traditional radio services. 

4. Why shouldn't all forms of digital radio be put under the willing buyer standard? 

Response : The "willing buyer willing seller" rate standard has consistently failed: virtually none of the 
Internet radio royalties paid to SoundExchange since its establishment in 1998 have been paid 
pursuant to rates set by judges trying to use this standard. By contrast, the 801(b) standard has 
consistently yielded results considered fair and reasonable by all parties involved. Copyright judges 
have clearly found the balance of considerations that its combination of four reasonability factors 
provide to be helpful. The 801(b| standard should become the standard for Internet radio royalty 
determination. 

The 801(b) rate standard was first introduced In the Copyright Act of 1976 with the involvement and 
support of record labels, artists, music publishers and songwriters. It has been used since that time to 
guide the setting of rates that music labels and performing artists must pay to songwriters and 
publishers for the use of their musical works Its use was expanded in 1995 to set rates that satellite 
and cable radio pay for the performance of sound recordings. It has never required Congressional 
intervention. 


5. you have a long history in the music business. Do you think if the standard were changed and rates 
lowered investment and innovation would flourish ? Would that result in more services like Pandora, or 
better than Pandora? Would the pie u/fjma(e/y grow? 

Response : 

• We concur with the statement of David Pakman, venture capitalist at the large and well 
established firm. Venrock. "The problem is simply that the rates available to internet radio 
companies under this compulsory license are too high They frighten off investment capital, 
prevent great entrepreneurs from innovating, and kill off exciting attempts to bring great new 
music services to consumers. American entrepreneurship and innovation require vibrant 
markets unburdened by artificially high rate structures. I am hopeful you will see through the 
rhetoric often employed in this debate and make sensible policy based on sound economics. I 
would like nothing more than to Invest in the many entrepreneurs we have met who have 
great ideas about the future of music. With a sensible rate structure In place, our focus on this 
market could return." 
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Questions Offered by Chairman Bob Goodlatte 

1. Over the long term, do you believe this legislation would result in higher or lower 
net royalty paymet/ts to performers and why ? 

Answer: NAB continues to review the specific provisions contained in the 
Internet Radio Fairness Act, and to study the potential impact of the legislation on 
both webcasting rates themselves and royalty payments. Preliminarily though, I 
believe this legislation could certainly result in higher royalty payments to 
perfonners. 

Performers are paid when their music is streamed over the web. All things being 
equal, the higher the number of entities that stream, the more performers’ music 
will be played and the more those performers will collect in royalties. 
Unfortunately, today, the number of entities providing music streaming on the 
Internet remains relatively low, and the principal reason is the barrier imposed by 
high royalty rates. There is only one major pureplay webcaster in the United 
States - Pandora; and there remains a lack of interest on the part of many 
broadcasters in streaming their stations over the Internet. 

Any reduction in royalty rates would, I believe, very likely lead to an increase in 
both pureplay and broadcast entrants into the streaming business. On the pureplay 
side in particular, even modest entry would result in a significant boost to 
competition. This increase in the number of streaming services would lead to 
increased song play over the Internet and, in turn, increased royalties, even if the 
per performance rate received by the artist is marginally lower. 

2. Is the failure of many Internet radio companies to turn a profit a result of a 
failure of those companies to adopt the right business models, a result of the rate 
selling standard, a combinalion of both, or due to other factors? 

Answer: As a representative of the broadcast industry, I can only speak to the 
experience of radio broadcasters that either stream their music over the Internet, 
or have attempted to stream their music over the Internet. The principal 
impediment to broadcasters’ expansion into Internet radio is the unreasonably 
high cost of webcasting royalties. As I mentioned in my testimony before the 
Committee, regardless of the size of the broadcaster or its audience, the revenue 
that can be generated from streaming simply does not offset the costs. This 
imbalance is impeding the adoption and growth of Internet radio among many 
broadcasters. Such broadcasters consider streaming as not worth the investment, 
since it is nearly impossible for broadcasters’ streaming revenue to exceed the 
associated costs and royalty payments. Because these rates change unpredictably 
with each rate-setting proceeding, radio broadcasters cannot make reliable 
projections regarding their future content acquisition costs. 


1 



183 


3. The new HO 1(h) standard proposed in the current hill requires that licensees 
receive a reasonable return on investment. Are you aware of any other federal 
law that requires a private sector company or industry to be guaranteed a 
reasonable rehirn on investment? What, in your estimation, is a reasonable return 
for providing an online simulcast of a terrestrial broadcast? Why doesn ? fairness 
require that federal law similarly guarantee .sound recording copyright owners 
and the owners of musical compositions a reasonable return on im’estment? 

Answer: The Internet Radio Fairness Act, as introduced last Congress, instructs 
the Copyright Royalty Board to set rates that provide a reasonable return on 
investment for both parties in setting royalty rates, not just the licensee. The 
801(b) standard explicitly instructs that royalties should be calculated to both 
afford the copyright owner a “fair return for his or her work,” as well as providing 
the copyright user a “fair income under existing economic conditions.” It is my 
understanding that this language in H.R. 6480 was intended to clarify and amplify 
how the original four factors of the 801(b) standard should be applied by the 
Copyright Royalty Judges, not to provide a new standard. 

As applied to broadcasters that stream their stations over the Internet, such a 
return on investment varies significantly depending on geographic location, 
market characteristics such as population density and competition, and the nature 
of the technology used by the particular station. 

In the terrestrial marketplace, broadcasters do provide musicians and record labels 
with a significant return on their investments in the form of free airtime and 
promotional value. These benefits result in increased record sales, concert ticket 
revenues and name recognition. 


Questions Offered by Ranking Member Mel Watt 

/. With approximately 13 major radio conglomerales in the United States, 

thousands of labels, and millions of artists, is it realistic to argue that private 
deals are a. workable alternative to a legally recognized terrestrial performance 
right? 

a. Hmv many private deals between artists and broadcasters have taken 
place so far this year? 

b. Approximately how much time and legal expense is involved in negotiating 
and documenting private deals? 

c. What leverage do artists have in negotiating private deals? Because there 
is no terrestrial performance right, are artists forced into a bargaining 
posture where they are compelled to relinquish their digital revenues in 
order to ink a deal? 
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Answer: Yes, I believe it is realistic to believe that private, marketplace-based 
deals can work in the current marketplace. As with any new development in the 
market, we need to watch and evaluate how it impacts broadcasters, artists, and 
consumers; but I believe that private deals tailored to the needs of specific 
broadcast groups and specific groups of artists are proving to be mutually 
beneficial. The greater harni would be to create a one-size-fits-all terrestrial 
performance right that is modeled on the current disastrous digital framework; 
that is, inviting a government entity to set so-called "market-based" fees before a 
marketplace actually exists on which to base those fees. 

I am aware of the private deals between record labels and broadcasters that have 
been reported in the press. As a trade association, NAB is not privy to private 
deals between its members that are not announced publicly, so 1 cannot speak to 
the number or nature of these deals. I also do not personally have any familiarity 
with the amount of time and legal expense involved in negotiating and 
documenting private deals. 

It is my understanding that artists are not involved in negotiating private deals, 
unless they own the rights to their music. In most cases, artists transfer any 
ownership rights that they may have to their employers, the record labels. Only 
three record labels represent an overwhelming proportion of music artists in the 
United States. As a result, those labels possess tremendous bargaining power. 
Since I am not familiar with the terms of any private agreements between radio 
and record companies, I cannot speculate about the relative bargaining power 
between the specific labels and broadcast groups that have executed private deals. 
However, 1 can attest that the lack of a terrestrial performance right has not 
prevented record labels, artists, and the independent promoters that they hire from 
consistently and persistently urging radio stations to play their music - 
presumably because they perceive a benefit in the free exposure and promotion it 
provides. 

2. Are there other rationales beyond ‘promotional value ” that broadcasters 
maintain provide legitimate basis for denying musicians and artists any 
compensation when their work is performed over terrestrial radio? Are the 
rationales that were articulated to justify the exemption still relevant today? 

Answer: For over 80 years, there has been a productive, interdependent 
relationship among American radio broadcasters and the music and recording 
industries. Record labels and performing artists profit from the free exposure 
provided by radio airplay, while local radio stations receive revenues from 
advertisers that purchase airtime to sell their products and services. By all 
indications, radio play is an important ingredient to the success of new albums 
and artistic performances. For example, according to research by Dr. James N. 
Dertouzos, music played on the radio affects music sales more than other factors, 
including local demographics such as age, race, geographical location and 
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income/ Dertouzos further found the impact estimated from exposure to music on 
the radio to be positive and significant across all music genres and radio formats. 
For example, a survey of rock music buyers found that half of those surveyed 
claim to be influenced by radio in making their music purchase choices. 

Despite the many dramatic changes that have occurred in the digital music 
industry over the past decade, this interdependent relationship between radio and 
the music and recording industries remains fundamentally the same. In the 
ecosystem created by both the government and the free enterprise system to 
reward a mix of creative endeavor, ownership, distribution and promotion, radio 
has retained its essential character: it is local; it is free to listeners; and it is 
supported by commercial advertising. Local stations use on-air personalities and 
DJs to differentiate their programming, including by commenting on the music 
they play. 

3. In 2009, when the National Association of Broadcasters (NAB) appeared before 
this Committee, it asked that the Government Accounlahility Office (GAO) study 
the issue before the Performance Rights Act moved forward. Chairman Conyers 
requested that study and it has been completed. The GAO found that stations that 
play music make on crverage $225, 000 more than stations that do not, and that the 
promotional value of radio was “not clear ” anymore. It also found that stations 
making over $1.25 million would pay 90% of performance royalties, with or 
without the sliding scale, as former Chairman Conyers ' legislation propo.sed, 

a. Does NAB dispute the finding of the GAO? 

b. If promotional value is unclear or limited, what other basis is therefor 
denying royalties to performers? 

Answer: To my knowledge, the GAO report did not actually find that the 
promotional value of radio was “not clear” anymore. To the contrary, although it 
reported several self-serving record industry statements regarding promotional 
value and found that there is “little empirical research” examining the impact of 
radio airplay on record and concert ticket sales, it also stated that “[sjtakeholders 
from both the recording and broadcast radio industries told us that broadcast radio 
is the leading means by which listeners discover new music,” and recognized that 
the fact that record companies employ staff dedicated to the promotion of music 
to radio exemplifies “the importance of radio airplay to a sound recording.” 

Indeed, in the new, fragmented world of the digital environment, in which 
millions of bands are vying for the attention of hundreds of millions of fans, on 
millions of websites, one of radio’s greatest strengths is that it cuts through the 
clutter. Local radio stations continue to provide new and emerging artists with 
needed exposure and access to a listening audience, not just with radio airplay, 
but also from on-air interviews and promotions of local concerts and new albums. 


^ Radio Airplay and the Recording Industry: An Economic Analysis by James N. Dertouzos, PhD., pp. 3 1. 
32, rel. Jmie 2008. 
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If that were not so, record labels, artists, and the independent promoters they hire 
would not continue to incessantly petition radio stations to play their music. 

4. Does Bonneville or the NAB support or oppose the IRFA in its current form? If 
not, please identify ihe changes you believe are necessary lo secure your 
support?~ 

Answer: NAB supports legislative efforts to establish fair webcast streaming 
rates and will work with the bill's sponsors and all interested parties to create 
broadcast radio streaming rates that promote new distribution platforms and new 
revenue streams that foster the future growth of music. However, NAB did not 
endorse any specific webcasting proposal introduced in the 1 12‘'' Congress, 
including the Internet Radio Fairness Act With over 8,500 members, NAB 
continues to internally discuss proposals for reducing the egregiously high 
webcasting rates, and looks forward to being part of a continued dialogue on the 
issue with this Congress. 

Aside from high royalty rates, there are additional impediments to broadcasters’ 
adoption of streaming that could be removed through additional reforms to the 
copyright law. These include the burdensome sound recording performance 
complement (i.e., limitations in song play over certain time periods) and 
unrealistic reporting requirements that make compliance nearly impossible. 

Additionally, section 1 14 requires other burdensome administrative requirements 
such as a prohibition on the publishing of an advanced program schedule, 
prohibitions on prior announcements, and the requirement that the station stream 
text of the title and artists contemporaneously with the public performance. The 
ephemeral license requirements are an additional concern, some of which is 
addressed in H.R. 6480. 


Questions Offered by Representative Jason Chaffetz 

1. What is ihe number one reason more broadcasters don 7 have an Internet radio 
platform? 

Answer: The principal impediment to broadcast entry into Internet radio is high 
streaming rates. The rates today make it extremely difficult for most radio stations 
to make any profit. It really comes down to a basic cosbbenefit analysis. It is 
virtually impossible for broadcasters’ streaming revenue to exceed the associated 
costs and royalty payments. Those broadcasters who choose to webcast must 
subsidize their operations with other revenue streams. A change in the current rate 


"lam currently President and CEO of Hubbard Radio, so 1 camiot answer on belialf of Bomieville. 1 
previously w oiked for Bonneville from 1984-2011. In 2011, 1 joined Hubbard Radio following its 
acquisition of 13 radio stations from Bomieville. 


5 



187 


stnjcture would allow for greater innovation in the industry and wider use of 
webcasting among broadcasters, which would create a more vibrant competitive 
marketplace for radio streaming services. These developments, in turn, would 
benefit consumers. 

2. Would passage of this hill result in more broadcasters moving into Internet 
radio? 

Answer: NAB continues to review the specific proposals contained in the 
Internet Radio Fairness Act, and is still studying the potential market impact. 
Preliminarily, NAB believes that a reduction in webcasting royalty rates would 
likely increase the number of broadcasters that stream their stations on the 
Internet. 

3. I’m curious, what do you think of SoundExchange 's argument that all Pandora 
needs to do to solve this problem is increase their revenues, presumably by selling 
and running more ads, charging more for ads, or a combination of both? It seems 
to me if Pandora 's business model was so seriously flawed and it really was that 
simple to make money in this space someone would step in and do it - perhaps 
even a broadcaster. Please discuss. 

Answer: I cannot speculate on Pandora’s decisions on whether and how to 
monetize certain aspects of its website. I can say that broadcasters have a long 
history of monetizing our stations, but have yet have to find a viable way to make 
our webcasting businesses profitable ones. 


Questions Offered by Ranking Member Mel Watt on behalf of Representative Jared 
Polis 

1. Why shouldn ’t all forms of digital radio be put under the witling buyer standard? 

Answer: The streaming rates that have resulted from proceedings by the 
Copyright Royalty Board (CRB) under the so-called “willing buyer/willing seller” 
standard have been shown to be artificially inflated, to the detriment of both 
services that wish to stream and ultimately, the songwriters and performers who 
would benefit, in the form of increased exposure and royalties, from increased 
streaming. Over the years, the “willing buyer/willing seller” standard has 
increased royalty rates to levels that are suffocating radio streaming services, 
thereby dampening the growth of new competitive markets. For too long, the 
marketplace has been ordered to function based on a legal fiction - that of a 
functional “free market” - that has none of the rival market restraints and 
initiatives that drive products and services to set value. Instead, the formalistic 
rate-setting mechanism set up by the CRB in applying the “willing buyer/willing 
seller’ construct ends up simply picking “winners” and “losers.” 
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Broadcasters prefer abandoning the “willing buyer/willing seller” standard and 
transitioning to a standard closer in substance to the “801(b)” standard that is 
currently used to set sound recording performance royalty rates for other digital 
services. The 801(b) standard has effectively and efficiently balanced the interests 
of copyright owners, copyright users, and the public for decades, in various 
contexts and proceedings. In the ever-changing communications marketplace, 
balance is a key to achieving fair and equitable results for all parties in interest. 

2. You have a long history in the music biisiness. Do you think if the standard were 
changed and rates were lowered investment and innovation would flourish? 
Would that result in more services like Pandora, or better than Pandora? Would 
the pie ultimately grow ? 

Answer: The principal impediment to broadcast entry into the webcasting 
business is high streaming rates. A rate standard that would result in lower 
webcasting rates would likely lead additional radio broadcasters to begin 
streaming their terrestrial stations. That could mean higher revenues for artists 
whose songs would enjoy more radio airplay over the Internet and increased 
exposure to more listeners. 


7 
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Response to Questions for the Record from David B. Pakman, 
Partner, Venrock 


United States House of Representatives 
Committee on the Judiciary 

Subcommittee on Intellectual Property, Competition and the Internet 
Responses to Questions for the Record for Mr. David Pakman 
Hearing on: 

"Music Licensing Part One: Legislation in the 112* Congress” 

Wednesday, November 28, 2012 
11:30 am 

2141 Rayburn House Office Building 
RESPONSES 


Responses to Questions Offered by Chairman Bob Goodlatte 

1. Over the long term, do you believe this legislation would result in higher or 
lower net royalty payments to performers and why? 

Because I believe the amount of entrepreneurial activity in digital music today is 
suppressed by the unattractive economics afforded music licensees, I believe 
this legislation would make the economics of Internet radio more conducive to 
building successful, stand-alone Internet music companies. That, in turn, would 
attract more companies to offer Internet radio services to consumers. More 
companies competing with Pandora and the handful of other companies left in 
the space would result In more royalties to performers. For these reasons, I 
believe this legislation would result in higher total net royalties to performers. 

2. Is the failure of many Internet radio companies to turn a profit a result of a 
failure of those companies to adopt the right business modes, a result of the rate 
setting standard, a combination of both, or do to other factors? 

Internet radio companies fail to turn a profit because their cost of content is too 
high. Quite simply, the gross margin of Internet radio companies is unattractive 
and all but relegates these companies to be break-even businesses, at best. 

3. You stated in your written testimony that the digital music business is one of the 
most perilous of all Internet businesses and that you’re skeptical that profitable 
standalone businesses can be built. Can you describe the level and state of 
current investment in the digital music business? Has there been any growth 
over the past 10 years? If yes, does this suggest the current statutory licensing 
scheme has stimulated growth and Investment? 
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Regretfully, 1 do not have data detailing the level and state of current investment 
in digital music. Anecdotally, 1 believe, compared to other tech markets such as 
social media, advertising technology, ecommerce and enterprise software, 
Internet music has been one of the most challenging market segments in which 
to raise venture capital. I do not have data indicating whether there has been 
growth over the past 10 years. 


Responses to Questions Offered by Representative Jason Chaffetz 


1. If this bill passed and was signed into law, what will the likely result be for 
the Internet radio ecosystem? 

The economics of operating Internet radio companies would become more 
attractive and would afford entrepreneurs the chance to build profitable, 
standalone businesses. This would attract more entrepreneurs to Internet 
music and would allow Internet radio operators to have a viable business 
model. The result of more entrepreneurial activity would create more 
competition for Pandora and the hand full of others in the space and would 
result in more music being played and more royalties being generated. 

2. In contrast, if the current procedures and standard remain in place, what will 
the likely result be for the Internet radio ecosystem? 

Without changes, fewer and fewer standalone companies will remain in 
Internet radio and only companies prepared to have their online radio 
offerings produce little or no profit will be able to sustain Internet radio 
offerings. 

3. What do you think of SoundExchange and Professor Eisenach's argument 
that all Pandora (and presumably other competitor companies that you 
might consider investing in) need to do to become profitable is increase their 
revenues, presumably by selling and running more ads, charging more for 
ads, or a combination of both? Can it really be that simple? 

I do not believe that point of view has merit. Under the current licensing 
regime, the costs of music content are too high to allow standalone 
companies to operate with reasonable and sustainable profit margins. 
Pandora already employs both advertiser-supported and user-supported 
business models. Pandora [and others like them) already has plenty of 
incentive to maximize revenue and I believe does a fine job of selling ads to 
brands and selling the service to consumers. 


D. Pakman 
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Responses to Questions Offered by Ranking Member Mel Watt on bebalf of 
Representative Jared Polis 

1. Why shouldn’t all forms of digital radio be put under the willing buyer 
standard? 

There are not enough buyers and sellers in the marketplace to establish 
appropriate market rates. 1 do believe all forms of digital radio should 
effectively have the same rates and no form of delivery should be advantaged 
over others. 

2. You have a long history in the music business. Do you think if the standard 
were changed and rates were lowered investment and innovation would 
flourish? Would that result in more services like Pandora, or better than 
Pandora? Would the pie ultimately grow? 

Yes, 1 believe that if the standard were changed and if rates were effectively 
lowered, it would be possible to build standalone, sustainable Internet radio 
companies. This would encourage more entrepreneurs and investors to 
innovate and invest in this space, creating more competition for Pandora. 
More companies operating successfully will increase total royalty payments 
to rights holders and the pie would ultimately grow. 


D. Pakman 
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Response to Questions for the Record from Jimmy Jam, Chair Emeritus, 
The Recording Academy, Record Producer, Songwriter, Recording Artist 


United States House of Representatives 
Committee on the Judiciary 

Subcommittee on Intellectual Property, Competition and the Internet 


Hearing on: 

“Music Licensing Part One: legislation in the 1 12*'’ Congress” 
Response to Questions for the Record for Mr. Jimmy Jam 


Questions Offered by Chairman Bob Goodlatte 

1. Over the long term, do you believe this legislation would result in higher or lower net 
royalty payments to performers and why? 

Response: 

In the long term, the ""Internet Radio Fairness Act” wili lower tire value of recorded music and 
cripple the ability of artists and musicians to make a iiving in their chosen profession. 
Proponents of the bili insist that it wiil expand the market for digital music, but they offer no 
evidence to support tliis vague and iofty promise. Ali we know for sure is that tire legisiation 
will force musicians to accept below-market compensation for their work, both now and in tire 
future. If the bill were to accomplish the stated goal of its supporters, royalty payments by 
Internet radio could drop by as much as 85 percent. 


2. Is die failure of many Internet radio companies to turn a profit a result of a failure of 
those companies to adopt the right business models, a re, suit of the rate setting standard, a 
combination of both, or due to other factors? 

Response: 

I’m not a business analyst, but I strongly believe that any business model that depends on below 
market price-fixing by the government to be profitable is not a very good business model. As an 
entrepreneur and small business owner myself. I know tliat I will succeed or fail based on my 
own skill, creativity and hard work, and I can’t go ask Congress to rig the playing field in my 
favor. Recording artists should not be required to carry the burden of ensuring the profitability 
of Pandora or any other Internet radio company. Regardless of what business model an Intemet 
radio company chooses to employ, the artists and professionals who create the music that 
Internet radio relies on should be compensated fairly. 
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Questions Offered by Ranking Member Mel Watt 

/. As a producer, recording artist and songwriter, what are your views on whether 
imposing a rate setting standard that mandates below market rates for webcasting services is in 
the long-term best interest of recording artists. Do you believe that below market rates would 
support the growth of internet radio and provide better opportunities for artists in the long run? 

Response: 

I have seen no credible evidence tliat supports the view that lowering tlie royalty standard to 
create below-market rates will foster the growtli of Internet radio. The only tiling it will do witli 
certainty is lower the royalty payments made to artists. Even worse, it will further lower the 
value of music, making it even harder for artists and musicians to make a living. 


2. During the hearing, there was testimony that there are up to 1800 radio services that take 
advantage of the compulsory license. To what do you attribute the fact that Pandora accounts 
for up to 60 to 70% of Sound Exchange revenues? Is its presence as a monopoly in the internet 
radio .space a significant factor? To the extent that the internet radio market has not grown at a 
faster pace, can that be attributed to the devaluation of music by Pandora 's free to consumer 
business model with which new entrants into the market can 't compete? 

Response: 

To clarify. I believe tliat SoundExchange President Michael Huppe testified that Pandora’s 
paymients represented 60-70% of Internet radio royalties and between a third and a half of all 
royalties (SoundExchange collects roy'alties for other forms of digital radio as well as Internet 
radio.). That said. Pandora clearly has a large share of the Internet radio market, and while 1 am 
not an expert on the radio industry, T would like to see other services able to compete and see the 
type of success that Pandora has seen. While I do agree that free services like Pandora make it 
harder for premium services to succeed, I don’t want to tell Pandora or anyone else how to run 
their business or how they should make money (through advertising, subscriptions, or 
otherwise). However, we cannot have a system in which Pandora is allowed to pay a below- 
market rate for music simply because it has chosen to offer a free, ad-supported service without 
first having a plan for how to pay a fair market rate for all of the music that it is delivering. It is 
up to Pandora to decide how to make money and pay fair market value for music; it is not up to 
the musicians to subsidize Pandora while it continues to grow. 
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Response to Questions for the Record from Jeffrey A. Eisenach, 
Managing Director and Principal, Navigant Economics 


United States House of Representatives 
Committee on the Judiciary 

Subcommittee on Intellectual Property, Competition and the Internet 
Hearing on “Music Licensing Part One: Legislation in the 111"' Congress” 
November 28, 2012 

Jeffrey A. Eisenach 
Responses to Questions for the Record 


1. Over the long term, do you believe this legislation would result in higher or lower net 
royalty payments to performers, and why? 

Answer: The Internet Radio Fairness Act (IRFA) is intended to, and would have the effect of 
significantly reducing royalty payments by webcasters for the digital sound performance 
right. Since performers receive a portion of these royalties, passage of IRFA would lower 
the payments received by performers. 

2. Is the failure of many Internet radio companies to turn a profit a result of a failure of 
those companies to adopt the right business models, a result of the rate setting standard, 
a combination of both, or due to other factors? 

Answer: It is commonplace for start-up firms, especially Internet firms that experience both 
supply-side and demand-side economies of scale, to earn negative profits for extended 
periods of time, as they invest in customer acquisition and brand recognition. For such firms, 
the absence of short-run profits is not a sign of failure, but rather a conscious strategy of 
investing in growth in order to increase market penetration and achieve economies of scale 
ahead of their competitors, ultimately earning large profits. This phenomenon - not 
excessive royalties or failed business models - is the primary reason why many Internet radio 
companies are not currently reporting profits. Further, as I noted in my testimony, the fact 
that investors continue to fund new entrants in the Internet radio business provides definitive 
economic evidence that expected profits are positive. 

3. How do you believe tbe proposed changes to the 801(b) factors will affect rates? Do you 
believe tbe factors listed under the proposed bill will provide better basis to arrive at a 
fair rate than current law? Wby or why not? 

Answer: For the reasons stated in my written testimony and attachment, the substantive and 
procedural changes that would result from passage of IRFA would dramatically skew the rate 
setting process in favor of webcasters and against copyright holders, resulting in rates below 
the economically efficient level. By contrast, as implemented by the Copyright Royalty 
Board (CRB), the willing buyer/willing seller standard has resulted in rates that reasonably 
approximate economically efficient levels. 
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4. Is there any economic rationale for limiting the amount of market-hased evidence that 
can he used to determine reasonable rates and terms? What is the best evidence of 
market rates? Direct licensing between the same parties? Or licenses of different 
parties under a different statutory license? 

Answer: The best evidence of market rates may vary depending on the licenses at issue, as 
well as over time. This is precisely why it is important not to limit the amount or types of 
market-based evidence that can be considered by the CRB in setting reasonable rates and 
terms, as IRFA would do. In assessing what types of evidence provide the most relevant 
benchmarks, the CRB should consider the totality of the evidence. However, limiting the 
evidence to markets subject to statutory licenses, as IRFA would do, would distort the 
process, since the outcomes in such markets are affected by the statutory “backstop” and thus 
are not indicative of what rates would be in a truly voluntary negotiation. 
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Response to Questions for the Record from Michael Huppe, President, 
SoundExchange, Inc. 
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HOUSE COMMITTEE ON THE JUDICIARY SUBCOMMITTEE ON INTELLECTUAL 

PROPERTY. COMPETITION AND THE INTERNET 

“Music Licensing Pari One: Legislation in the M2lh Congress" 


Oueslions for the Record Michael Huppe. President of SoundExchange 


Questions Offered by Chairman Bob Coodlalte 

1) Over the long term, do you believe this legislation would result in higher or losver net 
royalty payments to performers and why? 

The legislation is clearly designed to lower net royalty payments The explicit intent of those 
who support the Internet Radio Fairness Act is to adopt a below market rate standard in order to 
lower net royalty payments to artists and copyright owners Some have estimated that the net 
reduction in royalty payments could he as high as percent 

My view is not unique It is consistent with the economic analysis provided by Dr JetTrey 
Eisenach as part of his testimony at the hearing as well as news coverage about the legislation 
that clearly states the goal of the bill “Pandora and its supporters believe that standard would 
yield lower rates 

2) Is the failure of many Internet radio companies to turn a profit a result of a failure of 
those companies (0 adopt the right business models, a result of the rate setting standard, a 
combination of both, or due to other factors? 

Given that SoundExchange administers the statutory license for digital radio used by services 
and does not run the services themselves, I do not believe I am in a position to comment on what 
is a "righf ■ business model for an Internet radio service Nor am I sure there is one "right" 
business model I do think it is clear, however, that Pandora and other free, advertising- 
supported Inteniet radio services have focused more on building audience than on revenue Even 
now, when its shareholders are asking the company to shift strategy and focus more on revenues 
and profitability. Pandora only runs about 2 to 3 audio ads per hour " Similarly, Clear Channel 
has announced that it isn't going to run any ads at all on iHeaitRadio until at least April 2013’ 
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To be clear, we are not suggesting that Internet radio services need to run as many 
advertisements as traditional terrestrial radio - or even that they have to run advertisements at all. 
Indeed, the nature of Internet radio is such that there are many new and creative ways to 
monetize a service beyond advertising. And even for the advertising, the mechanics and 
functionality of Internet radio services means they have the potential to run better, more 
effective, and more lucrative advertising once they tap fully into the market. But whether it is an 
ad supported or some other revenue model, the statutory license must have a fair market 
philosophy in order to drive services to build a business that fairly compensates artists. As it 
stands, the willing buyer/willing seller standard does just that - it ensures that artists are fairly 
compensated. If Pandora chooses to focus on building its audience first, that choice should not 
mean that artists receive less than they are due. 


Questions Offered by Ranking Member Mel Watt 

1) Do you believe that rates set under the 801(b) standard are necessarily lower than if they 
would have been set tinder the willing buyer/willing seller standard? What evidence do you 
have that the 801(b) standard cannot result in a fair market rate? 

The best evidence that the 80 1 (b) standard results in below market rates is the rate that has been 
set for satellite radio. In 2008, the Copyright Royalty Board (“CRB") concluded that a rate at or 
near 1 3 percent of gross revenues was the rate best indicated by marketplace data. Based on the 
801(b) standard, however, the judges ultimately chose a below-market rate of 8 percent of gross 
revenues (which was phased in gradually from 6 percent in 2007). Then, in December 2012, the 
CRB once again adopted a below market rate based on the 801(b) standard for the next satellite 
radio term. These downward adjustments, based on non-market considerations, would simply 
not occur under a willing buyer/willing seller standard. The judges have similarly adopted below 
market rates for the two “grandfathered” cable radio services - Music Choice and Muzak - based 
on application of the 801(b) standard. In fact, in the history of the application of the 801(b) 
standard for digital radio, the CRB has never adopted a market rate. 

To be clear, it is theoretically possible for the CRB to adopt a market rate under 801(b). But it 
has historically not done so, and there is no good reason to allow the CRB to deviate from a 
market standard for the benefit of a certain class of businesses. Why should any statutory 
services get a below market rate, and why should artists be required to subsidize companies such 
as Pandora, Sirius XM, and Music Choice? The law should have a single market-based standard 
for the setting of statutory rates for all digital radio platforms. 

2) Would you support the application of an 801(b) standard to webcasting if the non- 
disruption factor were removed (similar to the standard agreed to in the 2009 Performance 
Rights Act)? 

1 believe that all services should be subject to a simple, “willing buyer/willing seller” standard. 
The 801(b) factors are each open to interpretation; while in one case, the CRB may read them to 
point to a market-based rate, in another case, the CRB may decide to deviate from the market 
evidence on the basis of one of them. It would be simpler, and clearer, to have a single, market 
based standard and a clear instruction to look to market evidence to set the rates. 
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3) Has Sound Exchange actively encouraged or supported direct licensing deals? 

SoundExchange is not in a position to either support or oppose any licensing decisions made in 
the marketplace. We play no role In the negotiation of direct licensing deals, nor do we take part 
in any decisions made by the parties to those deals. Our job is to administer the statutory license 
for digital radio used by services reaching more than 100 million Internet radio listeners and 23 
million satellite radio subscribers. We provide information regarding the statutory license to the 
more than 70,000 artist and copyright owners who we represent (as well as to services who use 
the statutory license), and they are free to make any decisions which they feel are in their best 
interests. 

4) Can you explain why there has been so much congressional intervention into rates set 
under the willing buyer/willing seller standard and little to no congressional intervention in 
rates set under the 801(b) standard? Does this suggest that the 801(b) standard has more 
validity? 

We have played by the rules that Congress has set, even when the rules are stacked against us. 
For example, we were unhappy with the rates set for satellite radio in the first satellite radio 
proceeding. Rather than run to Congress, however, we appealed the decision to the D C. Circuit, 
and when that appeal was not successful, we lived with the results. Unfortunately, the same has 
not been true for the webcasters. They have a pattern of repeatedly asking Congress to change 
the rules and the outcome after the fact, and there is no reason to think they wouldn’t consider 
doing the same if they were unhappy with the results following a proceeding under a different 
rate standard. 

5) If you agree that the willing buyer/willing seller standard provides the best way to 
achieve a fair market rate, would you be willing to support the application of that standard 
to all statutory license determinations, including the mechanical license under section 115? 

We would be open to discussions regarding this matter as part of a broader effort to ensure true 
rate standard parity across all platforms, including terrestrial broadcasters. 


Questions Offered by Representative Jason Chaffetz 

1) Do you feel the 801(b) standard results in a “below market, government subsidized rate” 
when it is used to determine how mitch the record labels pay songwriters? 

We would be open to discussions regarding this matter as part of a broader effort to ensure true 
rate standard parity across all platforms, including terrestrial broadcasters. 

2) Why do you feel so few direct deals get done between the rights holders and the Internet 
radio platforms? 

Because of the statutory license, Internet radio platforms don’t need to do direct deals with rights 
holders; they get all of the sound recording rights they need from Congress. For instance, from 
the moment Pandora started using the statutory license, it had more rights to the repertoire of 
artists like Adele, Metallica, AC/DC or the Black Keys than did Spotify, which had to directly 
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license music for its on-demand service. In addition, the statutory license in effect sets a ceiling 
on what rights holders can charge for their music, because a service can always use the statutory 
rate for Internet radio. If the statutory rate was above market, you’d expect to see many more 
direct licenses because Internet radio platforms would simply choose not to launch unless rights 
holders offered rates below the statutory rate. Instead, we see the opposite - hundreds of 
webcasters representing tens of thousands of stations and custom radio services, all using the 
statutory regime. 

3) The last time the so-called willing buyer, willing seller standard was employed it resulted 
in rates so high that the largest webcaster. Pandora, would have paid over 100% of its 
revenues out in royalty rates. 

a. Does that really sound like a deal that a true willing buyer, willing seller 
negotiation would have arrived at? 

This question needs to be put in perspective; first, with the simple fact that many 
successful online businesses operate at a loss in their early years; and second, with what 
Pandora’s revenue is and how Pandora raises its revenue. Notable online businesses, like 
Amazon, Facebook and YouTube took and - inYouTube’s case - are taking, several 
years to gain profitability but are still considered runaway successes.'* In addition to that, 
Pandora can control its revenue through the use of various monetizing structures - the 
one it has chosen to primarily pursue is advertisements It is completely up to Pandora to 
decide how it wants to maintain a positive cash flow, but advertisements are not its only 
option. Importantly, Pandora chose to massively build its audience - now claiming more 
than 7 percent of all radio listening - before it knew how to monetize that audience. If it 
chose another path, it could likely monetize each listener better. Put another way: if 
Pandora’s offer was to make music available to listeners for free, without specific plans 
for monetizing that listening, a seller of music would still presumably insist on being paid 
a market rate for its product. 

b. In fact, the rates were so high that Congress was forced to step in and intervene. 
Do you feel the Webcaster Settlement Acts of 2008 and 2009, which both passed the 
House by voice, were a mistake? 

No. We joined Pandora in supporting the Webcaster Settlement Acts of 2008 and 2009 
(“WSA”). In fact, under the WSA, we were able to negotiate rates for the subsequent 
webcasting rate-setting proceeding with over 90 percent of the webcasting industry. In 
other words, the WSA not only addressed the rates for the Webcasting II proceeding (for 
2006-2010), it was the vehicle for settling most of the Webcasting III proceeding (for 
2011-2015). 
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Questions Offered by Representative Ted Deutch 

1) Mr. Huppe, during the hearing my colleague, Mr. Chaffetz, observed that MTV, Rolling 
Stone, Microsoft, Yahoo, AOL and other established bnsinesses tried to get into the online 
music business, but each could not find a sustainable business model to make online radio 
work. He posited that the high royalty rates are a reason for their faiinre. Similarly, Pnblic 
Knowledge’s testimony submitted for the record noted that “what shonld be an innovative, 
competitive market is instead a market dominated by one company in which not one 
significant company have made a profit.” Why do you think that there would be so few 
Internet radio companies generally and that so many of those would have left the business 
or had difficulty making online radio services profitable? Are excessive royalties a 
component of this problem? Do you agree that the costs to the nascent music services are 
causing their businesses to fail, or exacting too high a price on their business model? 

I do not agree with the idea that there are “so few Internet radio companies generally ” To the 
contrary, there are over 2,000 and counting representing an increasingly large proportion of radio 
listening generally. As for royalties, T do not believe they are too high or that they are limiting 
the profitability of Internet radio. Contrary to the suggestions of some, Internet radio is thriving 
and will continue to thrive. Success is defined in many ways, not just profits. If we want to look 
at profit as a measure of success, then Pandora recently had a successful quarter. Other music 
and media services with cost structures similar to Pandora’s and Internet radio are profitable as 
well. The iTunes’ music service, which adds tremendous value in drawing people to the multi- 
billion dollar iTunes Store, is profitable. Netflix, as a streaming video distributor, is solidly 
profitable as a standalone media company. 

But profit is not the only measure of success, especially in the world of Internet media or music. 

There are other important yardsticks as well, such as the growth and size of the audience and 
revenue. As I’ve mentioned before, the number of Internet radio services using the statutory 
license has grown from 850 in 2007 to more than 2,000 today. The audience has dramatically 
increased as well, as has revenue. For example, SNL Kagan has projected that online digital 
radio revenue will reach $ 1 .55 billion in 202 1 - from $713 million in 201 1 From 20 1 I to 2012, 
the Internet radio audience has increased 30 percent. ^ 

We believe widespread profit will eventually come, particularly as the mobile advertising market 
matures. As Pandora’s Chief Revenue Officer, lohn Trimble, recently stated, after building 
radio listening share, “there is a latency of catching up in the ad sales efforts,” and that “at points 
in time, [Pandora’s] hit that inflection point of being profitable. . . .[A]s we catch up on the 
revenue side, we’ll hit that inflection point again.”’ Right now, mobile advertising is much less 
lucrative than desktop advertising, and represents only an 8 percent share of the total online 


’ tittr://www,kijrttumson.coiiVciiteaoiv/issiie-title/niiii-1027-sni-kaEaii-forccasts-net-onlv-radiO"be-l-biilion - 
business- jO-vears, 

^ Edison Rcsc<arch and Arbilron, "The infinife Dial 2012,” available al 

littD: .''/ wrw.edisoi5resear ci i.eoTadiome/areluvesl20I2./04.dhe-infiTiite-tiial-2012-iiavitatiiie-duiital-platt~oniis,oliD . 
^ bttprywww. radioink . eo in/Ait i cle.ast)?id ^ 2603 1 24&sDid=~-24698 : http:.,yad.age.com/adicle/st>c ciai -rei )o?T- 
ces/Daiidoiu-mcnetize-mobtie/zBbObG/ . 
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advertising market.^ Pandora has focused its growth on the mobile market, however - 77 percent 
of its listening hours are mobile, even though mobile online advertising is currently a challenge 
for all Internet companies.^ But the potential for mobile advertising is huge; by some estimates, 
it is projected to grow more than 400 percent from 2012 to 2016,^*^ and Pandora's most recent 
quarterly report shows a 1 1 1 percent increase in mobile revenue for the past year alone/^ 

Pandora clearly sees the potential in mobile ad sales - with John Trimble calling the audio ad, 
which dominates mobile advertising, “the killer ad 

Lastly, T must point out that MTV, Rolling Stone, Microsoft, Yahoo, and AOL did not feel 
compelled to get out of the business of streaming. In fact, MTV still operates a music streaming 
service under the statutory license. Yahoo never left the business of Internet radio and has 
recently formed an alliance with iHeartRadio. Slacker Radio currently delivers Internet radio to 
AOL. And with a great deal of fanfare, Microsoft recently launched its XBOX Music service, 
which combines interactive streaming of songs and music videos, a Pandora-like radio service, 
and music downloads, all through direct licensing with content providers. (We are not aware of 
a radio service offered by Rolling Stone.) Whether through partnerships with other companies, 
direct licensing, or utilization of the compulsory license, these companies, and many others, find 
it worthwhile to be in the business of Internet radio and music streaming. I do not think they, or 
any other company, need a subsidy from anyone, much less from the artists on whose backs their 
businesses are built. 


^ lAB iiilcnicl advcTlisiiig rcvcmic rcporl 2012 firsi six months’ results. October 2012, available at 
littp://w\w.iab,riet/media/file/1AP Internet Adv-ertisina Revenue Report HY 20.12.pd;r . 

^ http:/./seeldiigalpha.conL^articie/ 104543 j-pandora-media-s-ceo-discusses-OqlB-results-eamings-call-trjnscnpt 
PcUidora’s lOQ report for the quarter endii^^ October 31, 2012, available at 
hTrp://lm'estor.pandora.coiTi/phoenix.zlitml?c^227956&p^irQl-sec . 

^ httpi/Avww.emarketer.convOiewsroom/Index.oho/unexpected-growth-fecebook-googie-lead-significanT-uDtick- 
uiohilc-advcnising-us-markct-sharc/ . 

Pandora’s lOQ report for the quarter ending October 31, 2012, a\'ailable at 

http://'iiivertor.p<indora.com;'phoeiux.zlitnii?c~227956&p~irol-scc . 

littp:/Av\vw.radioiiil';.ccnLArtlcle.a£p?id^2603124&spid^24698 . 
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Many diffcreiu platfonns provide consumers access to music services, such 
as terrestrial radio (i.e., traditional AM/FM over-the-air radio), satellite 
radio, Internet radio, and subscription music services on cable TV. 
However, the rules used to detenniue whicli t)'pcs of njyaltics each 
platform must pay and how much each has to pay vary from service to 
service. While the existing royalty system was created to foster inno'arion 
and facilitate fair compensation, today it achieves neither goal. The system 
used to determine the rD)'alry rates for music services Is antiquated and 
broken. It is long overdue for Congress to consider legislation to remedy 
this situation and create a balanced s)'$rem that provides fair compensation 
and encourages innovation. 


T^c purpcMc of thn report b thrcdt>lcl: first, to propose a set of criteria to evaluate music 
royalrio; second, to evaluate how the current rules and the propeued Internet Radio 
Fatmess Act measure up i<> tiuse criteria; and third, tn tifter an aUernative solution that 
beric-r meea these criteria. 

CRITERIA FOR MUSIC ROYALTIES 

To fusfrr Innovation in the music Industry and among music services, the process lued tn 
MTt die rates musk royalties should be fair and (he n^suliiiig markets should Ik 
oompetirivc. Use of these criteria should not be a mattet of much controvers)'. Unfair rate' 
setting pnxivscs disadvantage particular businesses or business models, and businesses may 
use unfair rules to protect their interests from competitors. Moreover, systematic unfairnou 
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may depress the potential fbr imiovarH)n m a particiilar industry. SimilaHy, uncompetitive 
markets du uut reward innovation or encourage new entrants. Cunvenciy, ^r processes 
and competitive environments give equal opportunities to both incumheno and new 
entrants in a particular indusir)’ and allow diilvtent technolo^ct to compete on their 
merits. 

Both music services and enpyrighr owners have criticized the current music myalt)’ rates as 
unlvr because of how much (nr how linlc) is paid in royalties.' For example, the CEO of 
the Computer and Communications Industry AsssKiaiitm (CCIA) Edward Black (a 
supporter of ic^btion tu reform the existing copyright royalty system) argues tlsac tire 
laies paid by wcbcascers “now can exceed 50 percent of a company’s revenues, unlike urhci 
digital broadcasting plaiftirnu.’*^ first, h should not he surprising that a significant portion 
Ilf the revenue generared by music services gma to rnyalrics since licensed music is rheir 
primary input. Second. compariMsns with other music services, such as satellite radio, may 
he inappropriate since much of the pritgrammingis talk radio rather than music. Third, 

(his criticism ignores the 6 ict that wchcasters like Pandora do not pay royalties as a percent 
of revenue (like, for example. Sirius)(M Radio), hut rather pay a rate based on the number 
i»f users they have and the amount of music they bmadcast^ This means that the percent of 
revenue they arc paying decreases as the amount of revenue they generate per subscriber 
Increases. Ifa wehcastcr believes it is paying ioi> hi^ a perevntageof its revenue in 
royalties, it could try to remedy this by generating more revenue. chrou{^ higher 
\uhscripru>n fus or more advertising (or both). 

While some of the datms about rates are likely maccuiace, it U ditficnic. If nor impossible, 
to describe what a fair outcome would be for mu-uc royalties, since fairness is mostly a 
mattet of distributive fusticc. Equally cannot be used as a standard of fairness because of 
differences in business modds. A better apprvxich would he to define fairness in terms of an 
cquiubic pntccss ftr setting riiyaliy rates (i.e.. procedural bimess). Fust, a hur pmeess 
should he rtaiisparcnt. This means that the decision process for sening myalty rates, 
including who makes the decisu^n, the rationale for adedsiun, and the infurmation ased to 
make the decision, slunild be clear to all. Second, a fair process shtmld apply umhtrmly to 
all participanu. This means that the same rate-setting process should apply to all pUtforim, 
and that all platforms must pay die same type of tu)’altics (i.e., platform parity). This dues 
not mean dtat all music services would nceexurily pay the same amount — there nii(^u be 
legitimate reasous why one platform or one compam* pays more or less than another. But 
all plaifprtm should be subject to rhe same of royalties (c.g.. royalties for bmh sound 
recordings and musical compositions) and to the same rules and processes for determining 
royalty rates (e.g.^ the same rate-setting pntccffi for statutory licenses, the same evidence 
sundard. etc.). 

The paccss fitr setting rates Ibr music royalties siiould also be evaluated based oil whether 
it fosters a competitive market. Competition can be evaluated at thice levels: imcr'plaihHin 
oimpetttion. incra-pUtforra compctttiim, and inter-music competition. 

• Inter-plarfbrm competition is competition between diffim.*nt platforms, such .ts 
terrestrial radio, satellite radki. Internet radio, and cable TV musk channels, inter- 
platbirm competition would allow the best plat(brn» to succeed based on 
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comumer dcnund and technical merits, rather chan on unfair differences In 
royalty rates and ratc'sctting standards. 

• Innvplaifhrm competition U competition between companies using the xamc 
plathirrm. such os two local terrestrial radio brstadcasters or difTcrent Internet radio 
wchcasicrs. Inira-platform competition would allow the bcsccompantcstu prosper 
based on h<'W well they innovate or how cftkicniJy they operate, ratlKr than on 
whcilicr certain companies were grandfathered in lo lower rates. 

• Inter-music enmpemion is competition between different copyright holders, such 
as between competing mu-slcians nr competing song writers. In a compclirtve 
music market, musiciaru Wi>uld he able to compete wicl) one another when 
licensing to music services based not only on artistic quality but also un price. 

HOW THE INTERNET RADIO FAIRNESS ACT COMPARES TO THE 
CURRENT MUSIC ROYALTY SYSTEM 

Musk royalties should he set through a fair process that roulls in a comperlrive market, 
and policymakers should evaluate both the existing rnyalr)' system and alternative propn.viU 
against duse critcriiL This sectitjn tint describes (lie current niyalty system and a legislative 
proposal to alter the current royalty system, the Internet Radii* Fairness Act. Then, it 
evaluates how these two systems stack, up to the criteria of latrnea and competiiivencR. 

The Copyright Royalty System Today 

Inu^dc a driver listening tu music in his car. If he is listening lu FM radio, then dw artists 
and rcaird iabch will nor receive myalrics hir the broadcast. If he is listening to a riniulcaat 
(i.c.. a terrestrial radio broadcast that is re-transmiltcd imlinc) of the exact same song over 
the Internet via a mobile Internet connection, then the artists and record labels will receive 
compensation. The reason this discrepancy U th.i( U.S. copyright law exempts icrrcstri,il 
radio from compensating musical artistsand record labels. 

Music recordings have two a*pyrighcs: one for the musical coinp>>situm and one fir the 
sound recording. The musical composition cifpyright encompasses the notes and lyrics to d 
long, and the songwriter or muiic publisher typically owns this cop>Tight. Tlie sound 
nxordingcuruUts of the actual suund-s and the interpretation of the musical curnposition 
by die performing artist, and the record label usually holds this eopyrt^j^t. U.S. law 
exempu terrestrial radio from paying a periormance royalty for sound recording! to the 
copyright owner However, all other music services, including Internet radio, .satellite radio 
and other digital musk services must pay hir this perfirmancc right. 

Defi^re both terrestrial radio and Internet radio paid n^yoltics only to the copyright 
owner of the musical composition', they paid no royalties to the copyri^it owner of the 
sound recording. A5CAP, BMl and SESAC, the three pertWraance right.s organkatiom in 
the United States. coUua these royalties for musical compositions. The Digital 
Pcrf>rinancc Right in Sound Recordings Act of 1 995 (DPRA) created fir copyright owners 
a new performance right Fn the digital transmU.sioru of sound recording. The Act deBnv«| 
three categories of d^ttal ttansmissUins; AM/FM broadcast transmissions, subscription 
trammlssiuns (e.g.. table and satellite), and un-demand transrmssiuiu (e.gM Rlupsudy). 
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The Act exempted broadcast cransmtsskins ^n>m the perrurmance rt^t, thus briKidcasteni 
did (Uit have to pay ruyairha tu owtiera ofwuiid'ra.'urding cupyrij^hta. TItc Act oIhi created 
a irarutory (ot compuhory) license foi subscription music services. And. it gave copyright 
owners full righrs to negotiate licenses ior the on^demand iransmbuion of their work. 

Inirially the DPRA did not address how the sound reatrding performance copyri^t would 
apply to nnn'Siihscriprion, non-intcraciivc services such as Internet radio. However, in 
I "^8 a provision nf the Di^ul Millcnniuin Copyright Acr (DMCA) amended the 
copyright law to include these services, including webcasting, at a separate category subject 
to the staiutury license. The bw continued to exempt tcrnstrial radio, including digital 
ictrcstrial radio (HO radio), from this statutory license even thmtgh both Uitemcr radio 
and HD radio involve the digital transmission of music.* The DMCA did not Include 
ttmulcut.s In this exemption. 

The scanitoty license provides all entitles that meet certain conditions the right to use a 
cv»pyrighted Work without obtaining amsent frorn the copyrij^t »>wneT. For example, in 
the case of sound rocurdingi, any webcaster may bn>adcast music If it pays the statutory 
rr^yalcy fee and meets the terms of the scaiutoty license. These terms iiuy include 
resirktions such as how many songs may he broadcast horn a parriailar album or artists m 
a g)vcn rime period. With a statutory license rhe webcaster docs nor need to negotiate a 
license with the ct»pyri^it holder, and the cop)’righ( holder cannot deny the webcaster the 
right to broadcast his or her svork. huernci radio companies pay the statutory license fees 
to SouedExchangc. a non-profit industry group, which then redistributes the mom^ tu thc 
copyright owners, featured artists and non-feanircd arrtsis (such as mm-liMnired musicians 
and vocalists}. The Copyri^t Arbitration Royalty Panel (CARP) originally set rates and 
terms ftir the statutory license, however, the Copyright Roy^ty and Distribution Refinm 
Act of 2()04 replaced CARP with a system of thrtfc judges on the Copyright Royalty Board 
(CRB). Copyright owners and wcbcutcrs can set the rate Ibr the license thmugh vnluntaiy 
negotiations; if they bil to reach an agreement, flwy presenr their case to the CRB judges 
who then determiue the rato and tertm ktr tire statutory license ' 

The Internet Radio Fairness Act 

Earlier thU year. Reps. Jason Chaftert (R-UT), Jared Polk (D-CO). Darrell ls$a (R-CA). 
and Zoe Lo%ren (D-CA) in the House and Sen. Ron Wyden (D-OR) in rhe Senate 
introduced H.R. 64K0 and S. 3609. respcahrcly, the Internet Radio Fairness Acr of 201 2 
(IRFA). Thk l<^islation would amend the rate-setting process for music royalties in federal 
cop)'righ( law and change the standard used to set n^yaliy rates for the compuUory license 
fur Internet radio. The IRFA has received extensive support from the Internet Radio 
Fatmess Coalition, a group of wchcasters wh(» arc pushing for lei^lation to change the 
royalty-.set(ing standard hir Internet radio.* The roost vtxal supporter of tlik )«^bl.iiioii U 
Pandora, an Internet radio company that believes that the Icgisbtion, ifcnacted. would 
allow it to pay ugnificamly less in music royalties. 

The IRFA contahi* a number of changes to the current music royalty jsystem- Rather than 
use (he existing "willing buyer, willing seller* standard for setting royalty rates, the IRFA 
wituld use ihc standard curivnily used to determine rates for wme satellite and cable TV 
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music channels. This standard, fliund in section 801(b) uf the Copyright Act. would have 
the CRB judges set rates based on die roilowing four goals:* 

• To moximurc the avaiiahtllty of creative works to the public. 

• To aBurd the copyright owrtcr a lair return (or his or her creative work and the 
ci^pyrt^t user a fair income under existing economic conditions. 

• To reflect the relative roles of the copyright owner and Ak copyri^t user in the 
product made available to the puhhe with respea itt rdaiivc creative contribution, 
technological contribution, capital invcstnicnt. cost. risk, and coniribunon to the 
opening of new markets for acative expression and media for their 
communication. 

• To minimize any disruptive impact on the struau/e of the induslriA involved and 
on geitcrally prevailing Industry practices. 

The IRFA Would also add two additional factors to he considcral when setting rates:* 

• The public's interest in both the creation of new sound recordings of musical 
works and in lusicring online and ocher distal performances of sound recordings. 

• The income necessary to provide a reasonable return on all relevant investments, 
including investments iu prior periods fiir which returns have nor been earned. 

Finally, the IRFA directs the CRB judges u> abide by the following conditlom when 
es(.-iblishing rates:'" 

• Shall not disfavor percentage vf revenue-based fees. 

• Shall establuh license fee structures that foster competiciim among the licerisors of 
sound recording performances and between sound lecurding petfurmances and 
other programming, including per-use or per-ptogram fees, ut percemage of 
revenue or other fees that include carveH>uts on a pro-rata basis f«>r sound 
recordings the performance of which have been licensed either directly with the 
copyright owner or at rhe source, or for whicit a license b not ncccssar)'. 

• Shall ^ve full consideration for tlic value of any pmmntional benefit or other non- 
moneiary benefir conferred on the c{)pyright owner the perfottnance. 

• Shall give full conriderarion to the contriburions made by the digital audio 
iransmUsioD service cn the concent and value of iui programming- 

• Shall not take tnti» account either the rates and terms provided in licenses fur 
litteracfivc .services or the defcrminaiuttis rendered by the Copyright Royalty 
judges prior to the enactment of the Internee Radio ^rnets Act of 2UI2. 

The IRFA would also diange other aspects of the rate-setting ptooeu, such as che 
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qualifications for the judges for the CRB (the IRFA would increase the years of legal 
cX|>cncni.e for the judges and drop the rcquircinent that at least one judgv* luvc significani 
knowledge of ea^nomta and one judge have dgnificam knowledge nf copyright law) and 
how the judges are sdeaed (currently these judges arc sdccied by the Librarian of 
Congress', the I RFA chan^ thU to the President of the United States with the advice and 
consent of the Senate). 

Rnally, the IRFA would make a number of other technical changes to the Copyriglii Act 
and the ratc>setting process for compulsory licenses. These include requiremennt about 
rights to make ephumerd (t.e. temporary) copies of a recording aii part ofupcraciom. 
requirements on using Fcdctal Rules of Civil Procedure and Fcdcnil Rules of Evidence in 
proceedings, and rcqutremcnr.s for a iif nfitv judicial review of the CRB's legal rulings (l.c. 
(he court docs not defer to (he CRB's uilmgs). 

Comparing the Current Royalty System to the IRFA 

Ocarty neither the current ^cm nor the IRFA satisfy the fairness and competitiveness 
criteria outlined in the prevunts section. The obviotu failing b tliat die 1 RFA does not 
address the £»ct that terrestrial radio pays royalties for musical compi^sitinn but not for 
sound rccordiiigc. while ocher musk services must pay lioth types of royalties, if CongrcM 
wanted to aeate a performance right for sound recordings, it should have done so fiu all 
icchnoiogtcs and nor single out AM/FM transmissions for special exemption. The method 
of transmission sfoiuld he irrelevant rn decisions on whether or nor to grant a pt-rfnrmaiic<r 
CLtpyri^r Unril all platforms arc required lu pay both sound reauding and mu-rical 
omipositlon royalties, no amount of wran|ding abt'ur the raic-setiing process will address 
this inherent inequality- Thus, both the exUting myalty system and the IRFA foil tn create 
a fair system. 

However, it may appear that the IRFA wa>uld croitc at least a marginally fairer system chan 
the one in place today since tc wimid move lucemcc radio services to the same 80] (h) 
-Standard chat U used 1^ Jtatelltte radio and cable TV music channels (a similar aigumcnt 
oiuld be applied to moving utellire and caHc TV to the willing buycr^wllliitg seller 
standard). In fact, this is the heart of arguments by supporters of the Icgblation. including 
Gregory B<irncs at the Digial Media Assodadon (DIMA), who complains that the willing 
buyer-willing .seller sundard ts unfair because *no oiltcr form of digital radio— and In fact 
no ocher music use at all — comes under this raiC'-setUng standard.”'* However, this claim is 
not entirely accurate. While most of today's satellite and cable TV music channels operate 
under the section KOI (b) standard, it is because they were grandfatlicred in to this other 
system- The Oipyright Act includes a number of provisions that limit rhU standard to a 
few specific companies. For example, with regards to satellite radio, the standard docs not 
apply to *a satellite digital audio service that u in operation, or that U iicensvd by the 
Federal Communications Commission, on or before July 3 1 . I A competitor to 

SiriiisXM Radio would not foil under this standard. A similar clause applies to mtuic 
services on cable tcleviiriiin and grandfoUicts In certain services provided by companies such 
as Muzak and Music Choice; however, new cmiants arc not subject to thu same sundard 
Ondecd. there are not more cuinpeticors to sirmc of these cable TV music subscription 
services at least in part because new cntrani.s would be subject to higher royalty races)-' ' 
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FurthcmioTc. m rc^rds to compcttuon. the IRFA docs not address (ntcr-platform 
compctitKHi. >iura<pUifurn> competliion, ur 'micr*music curoptcicton. aJI of which sulfcr in 
the current ro^ty system. As noted abrivc, Intcf'piar^irm ctmipctlrion is hindered by 
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and competition. As noted earlier, it i> nctriy impouiblc Ibr Congrest to specify hn mmic 
royalc)' rates. Gmgress caniiitt set a rate (or musk royalties any more tliaii it con set a 
'‘fair* rate Ibr gasoline, movie lickcn or hainburgcn. What Congress can do ts ensure that 
the rate^citiag pn>ccss, whether it U the ^ market or another process, is fair. To tlui 
end, ITIF recommends two changes- 

Rntc. Congress should uniformly apply the performance copyright for sound recordings to 
all hmadcasts. 7*he currentt intern discriminates against nnn-ieirestrial music services hy 
imposing a performance copyri^t on sound recordings for all nun*tcrre$crial radio 
broadcasu. CuJtgrcss should promote lechuitlugy-netitral policies to ensure a and 
ct>mpctitive morket hir all forms of radio Not only docs this exemption for icrrcsthal radio 
diudvanuge competing technologies, it aUn results in unfiir compensation to the 
copyright holders. Cnngreu should uke an all*or-nolhtng approach so ihar tcrresmal radio 
Internet radio, satcihte radio and other digital music services can compete fairly. In other 
words, everybody should pay (ideally), or nobody should pay, hut the dhcrepajicy shtmld 
be eliminated, Tcrrcsirial radio should nor be the only technology plarfbmt exempt fojm 
paying rstyaicies for perfbrmancta of sound ri'o>rdings. 

Second. Gsngrcss should replace the biokcn CRB system for sening myalt)’ rates for the 
starutory license with a dynamic, market-driven ratC'Sctring sysrein. Just as a popular hand 
Can charge more for tickets to its concert than an unpopular (xiod, so too .should musicians 
be able to license their mime at diflercnt rates. To the end. Gingress should mandate that 
the Library of G>a^css. in partnerihip with Sound Exchange* create an electronic database 
of all sound recording and allow copyright owners m determine the statutory license race 
for each of their worlcs. The databa.te would allow copyrl^t owners to specify' separate 
toyalt)' rates for different types of music scfvtces. both by type of technology (c.g., 
terrestrial, satellite, cable, Interner) and K’sutus (e.g. commercial and noii-commerciai). 

In addition. Gmgnss shuuM rule that royalties not apply If copyright ownen choose not isi 
specify a rate. Tim policy would allow only those copyright owners who want to charge 
royalties to specify a royalty rate. These ratss would be published online in an clcctrutiicaJly 
accessible format for music services to accesv To limit a music service’s potential liability 
for bmadcastinga song, a maximum royalty rate or other type of safeguard should beset. 

These changics would addre» both the hiimcss and competitiveness criteria while 
preserving the bencfics ofa statutory license (he., reduced transaction costs). With regards 
lu fiiirness. this proposal would make all plaifunm subject tu the same types uf roydiics 
and process fur setting their rates. Thu prupi»al also addresses the competitiveness issue. 
The creation of a national database of sound recordings with corresponding performance 
royalty fees would allow copyright holdcts to set music royalty fees at competitive market 
rates while still allowing music services to iwnefit from a stamtury license. Music services 
could make decisions about whar music to ploy based, in part, on the pubibhud rate of 
particular songs, and they would no lunger be subject to an artiilcial myalcy fee iltac values 
all music equally. Gipyrighi owners would be able to adjust fees to meet their promotional 
needs imd. If they doirc. provide reduced pricing for noncnmmciciai music services such a> 
non-profit college radio stations. A separate fix schedule for nun-commcrclal music services 
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would allow coRsumcni to continue to hcncfit from non-commercial bretadcasK. while 
allowing cupyri^e owners ru ohuln ^r-nurket value from aimincrcial music services. 

Currently. SoundExchon^ must maintain a database ofall sound recording atid of their 
a^rrepunding copyright holders. They euuld extend this database to include s^oraic 
statutory rates. Cupytighi owners muse already identify thcii sound rccttrdtngs to 
Sound Exchange, so tliey could also notify ScmndExchangc of rheir preferred royalt)* rate. 
The Library of Congren should maintain an open version of this doiab^M.* os a valuable 
public resource. Just os the Librar)' of Omgress maintains useful data on published wi>rks 
such as tide, author and subfecc, it could expand its services tu offLt similar itif.'irmation on 
sound recordings- Indeed, an authoritative database i>f sound recordings ctnild bean 
enormous inhsrmofion resource for consumers. One could cosily imagine how developers 
mi^t use an open database such os rhu to crcite value-added services for consumers, 
copyright owners, and music services. For instance, a service could expand the database to 
allow users to tag music with keywords rcprcsenrativi: of that sung and help others then 
find music tx^adng ro a ceruln genre, year, band or subject- 

To keep U.S.-based Internet radio •wr>‘ices competitive worldwide, the U.S. government 
should promote this s^’sicm internationally. Congress should ditvee the Library of 
Omgress. the Office of the United States Trade Representative (USTR). and the 
Intcileetual Property Enforcement Cnordtnaior to csiablUh an intcrtialiunol framework fur 
sound recording copyrights based on the aforementioned model. An Internaeionol 
agreement would help ensure that copyright holders receive fair crjmpensacion 
intemationaily and allow wcbcastcrs to bn^adcast globally without fear of copyri|^r 
infringement. In &ct« dementx of this idea are already contained in the IRFA. Section 
seven cf the legislation calls fur the creation of a *^uhal music ri^rs daiahaBc” char w<iuld 
‘include all known or copyrighted musical works, the writers of the work, the owners of 
(he rights, the entity on behalf uf those owners who can license such rights on a icrritory- 
by-terrttory hasU, and all km*wn sound recording data.**" 

CONCLUSION 

Oingrcss should work to modernize the music n'yaity system to achieve a fair royalty 
system that fiwtcrs competiriun and inmwation- Unfommatcly the IRFA does not achiev* 
this goal. Insrcod it merely substitutes one broken ^lem fi>r anotlicr and repeats (he 
history of using copyr^ht low' to gjve an unfair odvamage to one group at the expense irf 
another. However, iniciesr in the IRFA gives Gmgfcss the oppotnrnicy to reform the 
broken music-royalty lyatcm and fmrer a new era of inmwation in the music and 
broadcasting industrlo. 
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Music Creators North America 
European Composer and Songwriter Alliance 


Songwriters Guild of America. Inc. 
5120 Virginia Way, Suite C22 
Brentwood, TN 37027 
(615) 742 9945 


November 19, 2012 


Honorable Bob Goodlatte 

Chairman of the Subcommittee on 

Intellectual Property, Competition, and the Internet 

House Committee on the Judiciary 

2240 Rayburn House Office Building 

\A/ashington, DC 20515 

Honorable Mel \A/att 

Ranking Member of the Subcommittee on 
Intellectual Property, Competition, and the Internet 
House Committee on the Judiciary 
2304 Rayburn House Office Building 
\A/ashington, DC 20515 


Re: November 2012 Music Licensing Reform Hearing 
Dear Chairman Goodlatte and Ranking Member \A/att: 

We are writing on behalf the Songwriters Guild of America, Inc. (SGA), the Music Creators North America 
alliance (MCNA), and the European Composer and Songwriter Alliance (ECSA), whom together represent 
tens of thousands of American songwriters, lyricists and composers and their international colleagues, 
collectively referred to in this letter as "music creators." While we write in part to express our 
opposition to the introduction of H.R. 6480 (the "Internet Radio Fairness Act of 2012"), we also 
respectfully take this opportunity to comment upon several other issues of importance to the music 
creator community as Congress begins to explore the issues surrounding music licensing, particularly in 
the wake of the introduction of this legislation. 

As you are aware, issues involving the music industry are complicated, in part because there are two 
separate and distinct copyrights involved in music. The first copyright is for the underlying musical 
composition authored by one or more music creators. The second copyright is for any recording of that 
musical work by a recording artist and his or her record label, commonly known as the "sound 
recording" copyright. Sometimes, there is a tendency to think that authors of these separate and 
distinct copyrights have identical interests. But often, the interests of these two groups do not coincide, 
and the rights of music creators such as songwriters, composers and lyricists must be considered quite 
aoart from those of recordine artists. 
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The introduction of H.R. 6480 has sparked a vigorous debate over the fairness of various rate standards 
used to set royalties for sound recordings under Section 114 of the Copyright Act. Internet radio 
broadcasters and numerous other new services pay under a "willing buyer/willing seller" standard, 
which generally (barring various anomalies such as corporate vertical integration) provides market- 
based compensation to recording artists and labels for their sound recording copyright. Satellite radio, 
on the other hand, pays under the so-called 801(b) standard, the result of which is a far lower level of 
compensation to artists and labels due to the factors that must be considered under this rate standard. 
Various other portions of the U.S. Copyright Act are also unfortunately subject to the 801(b) standard, 
including mechanical royalties for music creators under 17 U.S.C.§ 115 ("Section 115"). 

As Congress examines potential changes to these royalty rate standards applicable to sound recordings, 
it is our firm conviction that songwriters and other music creators should no longer be subjected to the 
more onerous 801(b) standard for purposes of mechanical licensing under Section 115. This rate 
formula grossly underpays music creators for their creations, and it should be changed to the willing 
buyer/willing seller standard. 

In making their case that labels and recording artists should be compensated under the willing 
buyer/willing seller standard for their sound recording copyright, the interested parties have noted that 
the 801(b) standard is a "below market, government mandated subsidy." As we make the argument 
that recording artists and labels should enjoy the more generous willing buyer/willing seller standard, 
the same should be applied for music creators under Section 115. 

Quite significantly, what has also been lost in the discussion about H.R. 6480 is the astonishingly low 
level of royalties currently being paid to songwriters, composers and lyricists by internet radio providers 
like Pandora. In fact, Pandora pays only 4% of its revenue to music creators (who often must split such 
royalties with music publishers), while it pays nearly 50% of its revenue to labels and recording artists. 
Put another way, for every dollar paid in music royalties by internet radio, only 8C of it is going to music 
creators and publishers, while 92C is paid to record labels and recording artists. That is a ratio of more 
than twelve to one against music creators, representing an outrageous and indefensible disparity. To 
make matters worse. Pandora has just recently sued ASCAP to further reduce the already nominal 
amount that Pandora pays to music creators and publishers, threatening to make an already untenable 
situation worse. Thus, we are endeavoring with our colleagues to develop proposals that we 
respectfully suggest can be considered, at the appropriate time, as separate legislative initiatives to 
address these grossly unfair situations. 


Before closing, we would also like to join with our PRO colleagues in pointing out that while the 
lion's share of H.R. 6480 is focused on altering the standard for rate-setting for the digital transmission 



215 


SGA/MCNA/ECSA 
Page Three 


of sound recordings -- so as to achieve a lower rate-- the bill contains a number of additional provisions 
that are so broad that they might have unforeseen, negative consequences on the business practices of 
PROS and the musical works the PROs license. Our concerns with each of these provisions, similarly 
expressed in a separate communication to you by the PROs, are as follows: 

• H.R. 6480 would prohibit the use of collective licenses as benchmarks in Copyright Royalty 
Board rate proceedings, by only permitting the introduction of agreements with a licensor that does not 
possess market power resulting from the aggregation of copyrights, either by a licensing collective or 
individual owner. See H.R. 6480, Sec. 3(a)(3)(B) (definition of "Competitive market circumstances," and 
Sec. 3(a)(1)(B) and Sec. 3(a)(2)(A)(ll)(placing burden of proof of competitive market circumstances on 
the copyright owners). While this provision would not directly impact PRO rate court proceedings, the 
language could be perceived to treat as inherently suspect the model of collective licensing, a licensing 
method that the United States Supreme Court, in the CBS case, recognized as an efficient means of 
providing blanket access to a wide-ranging musical repertoire. The suggestion, implicit in this bill, is 
that collective licenses (which often represent the product of negotiations between rights organizations 
and sophisticated and well-funded business conglomerates) are Inherently untrustworthy instruments 
of market power. Such a suggestion is unfounded and would preclude the Copyright Royalty Board from 
even considering (and, in its discretion, giving the weight it chooses) to any industry-wide collective 
voluntarily negotiated license. 

• H.R. 6480 prohibits owners of sound recordings, or their agents, from taking any action that 
would "prohibit, interfere with, or impede direct licensing by copyright owners of sound recordings." 
This language, particularly with its prohibition against "impeding" direct licensing, is both unduly broad 
and vague. 

• H.R. 6480 calls for the establishment of a federal government-facilitated or established global 
music registry. This is wholly unnecessary, particularly in light of the ongoing initiative led and funded 
by the world's PROs, with the participation of music publishers and music users, to establish just such a 
registry. The contribution of the federal government's energies and resources are not needed, and 
Congress should allow the ongoing privately-driven initiative to proceed without government 
interference. 

In conclusion, we welcome the Committee's review of music licensing reform, beginning with H.R. 6480. 
We fear, however, that the Committee's focus is too narrow, and should take into account a more 
balanced view that includes the impact on those with interests in musical works, namely the music 
creators who form the bedrock of musical culture in the United States and throughout the world. 
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The past, piecemeal Congressional approach to music licensing has led to the serious under-valuation of 
music works in the U.S., to the great detriment of American and international music creators. This 
economic and cultural trend is counter to global practices and anathema to US interests, and must be 
corrected. As such, we look forward to working with your Committee in fashioning comprehensive 
solutions to the serious problems and issues outlined above, and thank you as always for your expertise 
and consideration. 

Sincerely, 




AlfonsKarabuda, Chair 
ECSA 


ECSA Members 

http://www.composerailiance.org/article,en,6,members & links.html 

Music Creators North America members 
Songwriters Guild of America 
Songwriters Guild of America Foundation 
Songwriters Association of Canada 

La Societe professionnelle des auteurs et des compositeurs du Quebec 
Screen Composers Guild of Canada 


Rick Carnes, President 
SGA, Co-Chair, MCNA 


Eddie Schwartz, President 
Songwriters Association of 
Canada, Co-Chair, MCNA 
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November 19, 2012 


Honorable Bob Goodlatte 
Chairman of the Subcommittee on 
Intellectual Properh’, Competition, and the 
Internet 

House Committee on the Judiciary' 

2240 Rayburn House Office Building 
Washington, DC 20515 


Honorable Mel Watt 

Ranking Member of the Subcommittee on 
Intellectual Property, Competition, and the 
Internet 

House Conunittee on the Judiciary^ 

2304 Rayburn House Office Building 
Washington, DC 20515 


Re; November 2012 Music Licensing Reform Hearing 


Dear Chairman Goodlatte and Ranking Member Watt; 

We are writing on behalf of the American Society of Composers, Authors and Publishers 
(‘‘ASCAP”), Broadcast Music, hic. C'BMT”) and SESAC, the three American performing rights 
organizations (collectively, the ‘TROs*’) and the Nashville Songwriters Association International 
(NSAl), representing the public performing right in musical works of America’s songwriters, 
composers and music publishers. We understand that your Committee intends to hold a hearing 
focused on the “Internet Radio Fairness Act of 2012,” H.R. 6480 C’TRf A”), and in that regard we must 
voice our concerns regarding both the purported rationale behind IRf A and several of its key 
provisions. On a more global basis, the narrow focus of IRFA completely ignores a much greater 
problem in the online music licensing world; the underv^aluation of the public performing right in 
musical works. This undervaluation of the public performing right mns contrary to global practices 
which often yield two times the fees generated by US license rates or more, when compared to 
equivalent economies, and represents a trend that is harmful to both America’s music creators and the 
larger economy. Any Congressional examination of online music licensing issues needs to address 
this serious issue to ensure that the interests of writers and publishers - the very' foundation fueling the 
music industry' - are not flirther deteriorated. 

Background 


Before we address the substance of our thoughts and concerns, it would be useful to 
distinguish the separate and distinct copyrights that benefit different music rights owners, and which, 
as a group, are differentially impacted by H.R. 6480. To illustrate this distinction, consider the classic 
song, “Baby I Need Your Loving.” Most people know the song through the Four Tops’ recording of 
the work. However, the song itself - the wwds and music - were written by the songwriting team of 
Eddie Holland, Lament Dozier and Brian Holland (known professionally as “Holland-Dozier- 
Holland”). Indeed, many hit songwriters foais on the craft of songwriting, never stepping on a stage. 

As PROs, we represent songwriters, composers and music publishers who create and own the 
underlying musical works. In the case of “Baby I Need Your Loving,” the performing right 
organization representing the writer and publisher of the song (in the case of this song, BMI) licenses 
the public performance of the work - the performance of the Holland-Dozier-Holland-composed song 
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(no matter who performs it) on radio, on television, on cable, on the internet, and in bars, restaurants 
and clubs, among many other places.’ 

By contrast, Motown Records, the owner of the specific Four Tops sound recording of ^'Baby 
1 Need Your Loving,” licenses the public performance of the sound recording by digital transmission 
on a variety of online digital platforms through SoundExchange (or directly, if they choose to do so). 
For such performances of the sound recording, the owners of the sound recording and the performing 
artists— but not the separate musical work's writers (here, Flolland-Dozier-Holland) or publishers— are 
compensated through this type of license. 

Or consider the eponymous theme to the new James Bond movie, “Sk\Tall.” The composition 
was written and performed by the well known British pop star, “Adele” (formally, Adele Laurie Blue 
Adkins) and co-written by Paul Richard Epwortli, in this case an ASCAP writer. Mr. Epworth is not a 
performer, but he is a well-known music ^Yriter and producer, and a top Grammy winner. No matter 
whether Adele performs ‘'Skyfall,” or some other performer goes on to perform it, as waiters, Adele 
and Paul Richard Epw'orth, and their associated publishers, have the right to be compensated for the 
public performance of their musical work through licenses issued by their affiliated PROs (or directly 
if they choose to do so). Again, by contrast, the owners of the sound recording of ^'Skvlall” would in 
the U.S. license the public performance of the sound recording by digital transmission through 
SoundExchange (or directly, if they choose to do so), and compensation w ould flow' as mentioned in 
the paragraph above. 

It is important to keep tliese different rights in mind: w-hile there may be a tendency to 
conclude that the interests of these separate rights holders would be identical, that is not the case. 

The current bill under consideration. H R. 6480, demonstrates the potential divergent interests 
as well as any example. Pandora, the online music service provider and one of the chief proponents of 
this bill, seeks to substantially low-er the fees paid to SoundExchange for the digital transmission of 
sound recordings. However, an\- discussion of rate standards needs to address as well the remarkable 
disparity' in license fees paid by webcasters to songwriters and publishers for the use of the underlying 
musical works (e.g.. the compositions of Holland-Dozier-Holland. and Adele and Paul Richard 
Epworth, respectively) that are incorporated into the sound recordings performed (e.g., the Four Tops 
and Adele, respectively), 

To further illustrate this point: Pandora's 2012 annual report stated that it paid 49.7% of its 
revenue in royalties to SoundExchange, and 4. 1 % of its revenue in royalties to the US PROs, namely, 
ASCAP, SESAC, and BMl. In other words, from the total pool of monies paid for the performance of 
music and sound recordings, almost 92% of the money paid by internet radio flow's to record labels 
and performing artists through SoundExchange, and only 8% of it is paid to songwriters and 
publishers. Another way to view this example is that the owners of the sound recording and the 
recording artists (e.g., the Four Tops and Adele, as performers, and their record labels) receive $92 out 
of every' $100 in total music royalties paid by internet radio providers, with 50% of this $92 in sound 
recording fees going to the labels and 50% to the performers." The individual songwriters and 
publishers (e.g. Holland-Dozier-Holland, and Adele and Paul Richard Epworth as writers and their 
publishers), through the PROs, receive only a small fraction — $8 — of the total $100 paid by Pandora 
for its performance of music, w'ith 50% of that $8 going to the writers and 50% to the publishers under 
normal US PRO distribution mles. This almost 12-to-l disparity in SoundExchange and PRO 


‘ The separate consent decrees with the United States that govern the business practices of BMI and ASCAP 
each provide for a rale court ihrough which Ihc separate PROs and Ihcir music-using licensees can seek the 
determination of a reasonable hcense fee. 

^ To be precise, of Qic 50% to performers, 5% is split between non-fcatured performers (such as backgromid 
singers and musicians), and the remaining 45% is paid to the featured recording artist(s) on the sound recording. 
17U.S.C.(g) 
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payments is unprecedented in the global music marketplace. Around the world, the opposite occurs: 
the public performing right in the imderlying music composition is paid at tar higher rates than the 
public performance right in the sound recording. In fact, die latter right is sometimes referred to as a 
"neighboring right/' in recognition that rewarding the creators of the musical work -- when it is 
publicl}' performed — is a central tenet; without die creation of the underlying musical work, there 
would be nothing to record. 

There are many reasons for this disparity, including (a) the mandatory^ nature of performing 
rights licenses as required by the BMT and ASCAP consent decrees; and, most critically, (b) the 
refusal of our rate courts to e\^en consider SoundExchange royalties (pursuant to Section 1 14(i) of the 
copyright law). These constraints impact even voluntarily-negotiated licenses between PROs and 
music users. We w^elcome the opportimity, at a future point in time, to explore these factors in greater 
detail. 


We believe as a general matter that copyright owners are entitled to fair market value rates. 
Accordingly, we support the willing buyer/willing seller standard in Section 1 14. However, this rate 
disparity- illustrates our point that different rights holders are subject to disparate treatment, and 
identities an inequity that should be remedied by Congress after reviewing how this gross and 
anomalous disparity^ in remuneration received by these distinct sets of rights holders has evolved in the 


U.S. 


As a result, there is in the PROs' view- a gross disparity betw-een the fair market royalties paid 
to SoundExchange and the nominal license fees paid to songwriters, and the trend, as a consequence, 
has significantly diminished the value of the musical work copyright below w'hat ought to be its true, 
fair market value. 


Concerns regarding H.R. 6480 

While the lion's share of H R. 6480 is focused on altering the standard for rate-setting for the 
digital transmission of sound recordings -- so as to achieve a lower rate -- the bill contains a number of 
additional provisions that are so broad that they might have unforeseen consequences on the business 
practices of PROs or to the musical works the PROs license. Our concerns with each of these 
provisions are as follow's; 

• H.R. 6480 wmild prohibit the use of collective licenses as benchmarks in Copyright 

Royalty Board rate proceedings, by only permitting the introduction of agreements with a 
licensor that does not possess '‘market power" resulting from the aggregation of 
copyrights, either by a licensing collective or individual owner."* While this provision 
^voLlld not impact PRO rate court proceedings directly, the language could be perceived at 
treating as inherently suspect the model of collective licensing, a licensing method that the 
United States Supreme Court, in the (-BS case, recognized as an efficient means of 
providing blanket access to a wide-ranging musical repertoire."^ The suggestion, implicit 
in this bill, is that collective licenses (which often represent the product of negotiations 
betw^een rights organizations and sophisticated and w-ell-funded business conglomerates) 


^ See H.R. 6480, See. 3(a)(3)(B) (definition oU‘Compclilivc market eircuinstances.” and Sec. 3(a)(1)(B) and 
Sec. 3(a)(2)(A)(Il)(placing burden of proof of competitive market circumstances on the copyright owmers). 

Tlie Supreme Court, in the same case, rejected the notion that blanket licenses were a per se violation of Ihe 
antitrust laws. Broadcast Music, Inc. v. CBS, Inc., 441 U.S. 1 (1979) C CBS '). 
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are inherently untmstworthy instruments of market power. Such a suggestion is 
unfounded and would preclude the Copyright Royalt}- Board from even considering (and, 
in its discretion, giving the weight it chooses) to any industiy^-wide collective voluntarily 
negotiated license. 

• H.R. 6480 prohibits owners of sound recordings, or their agents, from taking any action 
that would ‘'prohibit, interfere with, or impede direct licensing by copyright owners of 
sound recordings.” This language, particularly with its prohibition against “impeding” 
direct licensing, is both unduly broad and vague. 

• H.R. 6480 calls for the establishment of a federal government-facilitated or established 
global music registry'. This is wholly unnecessary', particularly in light of ongoing 
international database initiatives led and funded by the world's PROs, with the 
participation of music publishers and music users, to establish just such a registry'. The 
contribution of the federal government’s energies and resources are not needed, and 
Congress should allow the ongoing privately-driven initiative to proceed without 
government interference. 


Conclusion 


Tn sum, the U.S. PROs welcome the Committee's review of music licensing reform, beginning 
wdth H.R. 6480, and in that regard, we have some specific concerns, identified above. However, we 
fear that the Committee’s focus is too narrow, examining only one group w'ith interests in the sound 
recordings of musical works, and not taking into account a more balanced view and the impact on 
other groups wdth interests in the musical works underlying these recordings -- those of America’s 
music creators and publishers and our members. 

As demonstrated above, there arc significant disparities in remuneration for different rights, 
and an undervaluation of the public performing right in music works in the U.S, This result, counter 
to global practices, is harmful to America's music creators and impedes their ability to continue to 
enrich America's musical heritage and contribute to America's economy, PROs represent the creators 
of this most valuable cultural export, and any discussion of the music licensing landscape needs to 
include our perspective. 


We look forward to working with your Committee in this Congress and next. 


John LoFrumento 
Chief Executive Officer 
American Society of Composers, 
Authors and Publishers (ASCAP) 
One Lincoln Plaza 
New York, NY 10023 

Pat Collins 

President & Chief Operating Officer 
SESAC, Inc. 

55 Music Square East 
Nashville, TN 37203 


Del Bryant 

President & Chief E.xecutive Officer 
Broadcast Music, Inc. (BMT) 

7 World Trade Center 
250 Greenwich Street 
New York, NY 10007-0030 

Barton Herbison 
Executive Director 
Nashville Songwriters Association 
International (NSAI) 

1710 Roy Acuff Place 
Nashville, TN 37203 


cc: 


Members of the Subcommittee on Intellectual Property, Competition, and the Internet, 
Congressional House Committee ontiie Judiciary- 



221 


yif 14th Snm sw . sniH ho THE RECORDING ACADEMY* 

(1C - - — 

!-«/ (Ku i/Ks fM.ttn.iMJ GRAMMYs ON THE Hill" 

mnut/MKimfom/tAvuTf ADVOCACY & INDUSTIIY RELATIONS 


The Honorable Jason ChalTetz 
U.S. House of Representatives 
1032 Longworth IIOB 
Washington, DC 205 1 5 


October 1, 2012 


Dear Congressman Chaffet/; 

On behalf of The Recording Academy, the trade association representing musicians, singers, 
songwriters and studio professionals, I am contacting you to express our strong opposition to 
H.R. 6480, the'Tnlemet Radio Fairness Act," which you introduced on September 21, and the 
companion bill introduced in the Senate by Senator Ron Wyden (S. 3609). 

On September 25, in an interview discussing the bill with Radio Ink, you slated that “artists arc 
thrilled about this and it would make a lot of sense for artists on all sides of the equation." I 
assure you this is not the case. Unfortunately, for artists and the other individuals who create 
music, H.R. 6480 is more “chilling” than ‘•thrilling." In fact, the bill would only add insult to 
injury for music creators. The insult is that the bill claims to create fairness but fails to address 
the real inequity that while Internet radio services properly pay creators, terrestrial radio 
broadcasters pay nothing. The injury is that the bill would severely cut the royalties that digital 
music providers pay to creators to a bclow-market level, undermining their ability to make a 
living from their hard work. 

Achieving royalty rate parity for all radio platforms is an important goal that requires Congress’ 
attention, but real parity must include two critical elements. First, real rate parity must include a 
royalty rate tJiat reflects the fair market value of the music that radio services use to build their 
businesses, not pushing all services down to a standard that amounts to a govcmmcnt-mandaled, 
below market subsidy. Second, real rale parity must close the loophole that allows broadcast 
radio to reap billions of dollars in advertising revenue without compensating the music creators 
they rely on. Radio broadcasters are the only business in America that can use another’s 
intellectual property without permission or compensation. Internet, satellite and cable radio all 
compensate performers. Fairness in radio will only be realized when Congress closes the 
terrestrial radio loophole. 
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I urge you to withdraw the “Internet Radio Fairness Act” and work wth the artist community to 
craft a legislative solution that will provide genuine parity for everyone. We stand ready to work 
with you to provide lire music creators’ viewpoint. 



Daryl P. Friedman 

Chief Advocacy & Industry Relations Officer 
The Recording Academy 

cc: 

U.S. House of Representatives 
U.S. Senate 
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WASH1N0T0N BUREAU NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE 
11Se STREET fAN SUITE ei5 WASHINGTON. DC 30006 P<302)40^»40 F (202)463.2953 
E4AAIL WASHINGTONBUREAUQNAACPNET ORG WEB ADDRESS WWW NAACP ORG 


November 2, 2012 

The Hof^orabte Lamar S. Smith 
Chairman 

Committee on the Judiciary 
U.S. House of Representatives 
Room 2138 Rayburn HOB 
Washington, O.C 20515 

The Honorable Bob Goodlatte 
Chairman. Subcommittee on 
intellectual Property, Competition and 
the Internet 

Committee on the Judiciary 
U.S. House of Representatives 
Room 8-352 Rayburn HOB 
Washington. D.C 20515 


The Honorable John Conyers. Jr 
Ranking Member 
Committee on the Judiciary 
U^. House of Representatives 
Room 2142 Rayburn HOB 
Washington. D.C, 20515 

The Honorable Melvin Watt 
Ranking Member. Subcommittee on 
Intellectual Property. Competition and 
the Internet 

Committee on the Judfctary 
U.S. House of Representatives 
Room B-3S1 Rayburn HOB 
Washington. D.C. 20515 


RE: NAACP OPPOSITION TO THE INTERNET RADIO FAIRNESS ACT 

Dear Chairman Smith, Ranking Member Conyers, Chairman Goodlatte, and Ranking Member 
Watt. 


On behalf of the NAACP, our nation's oldest, largest and most widely-recognized grassroots- 
based Civil rights organization. I write to oppose the "Internet Radio Fairness Act" (IRFA). (H.R. 
6480 / S. 3609), a bill that would unfairly deprive artists and performers of fair pay for their 
hard work. As an organization which has. for more than 103 years, fought for economic justice 
for all Americans, this legislation is clearly antithetical to the work of the NAACP. Quite frankfy. 
the IFRA bill fails the basic test of economic fairness and discriminates against singers and 
musicians by slashing the compensation they receive when their work is played over digital 
online radio. 

Fair and adequate compensation for a day's work is a fundamental civil and labor right It was 
the foundation of Martin Luther King, Jr.'s Poor Peoples Campaign and it's the reason he was in 
Memphis supporting (he sanitation workers in April 1968 when he was murdered. Economic 
Justin was always central to Dr. Kings' work, as well as to the mission of the NAACP since our 
inception. 

Under current law. all webcasters pay a rate set by the Copyright Royalty Board (CRB) according 
to a "willing buyer, willing seller" standard. That Is to say, they pay the market value for the use 
of sound recordings, and singers and musicians are compensated accordingly. 
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More than eighteen hundred Internet Radio stations currently pay performance royalties 
according to this standard, which is more than a decade old. Yet now, Internet some radio 
giants want to change the law so they can pay a lower, below-market rate enjoyed by just three 
digital services that were exempted from the CRB standard (or “grandfathered") when it was 
established in the 1990s. Thus, the IRFA bill would mandate that more than eighteen hundred 
Internet Radio stations pay recording artists and musicians far less than their recordings are 
worth, just because a very few, older, digital services do. This would start a race to the bottom 
in performer's compensation, violating the founding principle of America’s labor movement: a 
fair day's work deserves a fair day's pay. 

Many of the performers who would be affected by this lower compensation rate are the now 
elderly singers and musicians from the Motown era who received little pay for their original 
work and are dependent on this modest performance royalty that would be eviscerated under 
IFRA. These musical heroes may not have written the songs we love, but they brought them to 
life with their performances and deserve fair pay when their hard work is utilized. 

Accordingly, I urge you again to oppose the Internet Radio Fairness Act and instead to work 
with all stakeholders on a new bill to protect the labor and economic rights of artists and 
performers and put all forms of commercial broadcast performance on a sound, fair and long- 
term healthy financial footing. 

Thank you for your attention to the concerns of the NAACP. If I can be of any further assistance 
to you, or if you would like any further elaboration on the NAACP position, please do not 
hesitate to contact me at (202) 463-2940. I look forward to working with you on this matter. 


Sincerely, 



Hilary O. Sneiton 

Director, NAACP Washington Bureau & 

SeniorVice President for Advocacy and Policy 
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A MUSICIANS’ PERSPECTIVE 

ONillllDaBIW 


We are big fans of Pandora. That’s why we helped give 
the company a discount on rates for the past decade. 

Pandora is now enjoying phenomenal success as a Wall 
Street company. Skyrocketing growth in revenues and 
users. We celebrate that. At the same time, the music 
community is just now beginning to gain its footing in 
this new digital world. 

Pandora ‘s principal asset is the music. 

Why is the company asking Congress once again to 
step in and gnt the royalties that thousands of musicians 
rely upon? That’s not fair and that’s not 
how partners work together. 

Congress has many pressing issues to consider, but 
this is not one of them. Lets work this out as partners 
and continue to bring fans the great musical 
experience they rightly expect. 
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Bryan Adains 

AlAbMTMl 

Cceg Alininn 

Stevet AiigoBo 

Rodney Atkin5 

S«ra BATCiUea 

Big Bad Voodoo Daddy 

Btg S«an 

Cliru BUck 

Jack Blades 

Blol^dic 

Jonatha Brooke 

Jackson Browne 

jimmy Bulfett 

Oteil Buibridgc 

The Cab 

Colbio CaiUal 

Camper Van Beethoven 

CoCo Carmel 

George Clmion 

Keyalua Cole 

Natalie Cole 

Common 

Easton Corbin 

Cowboy Mouth 

Cracker 

Randy Crawford 

Robert Cray 

David Crosby 

Joel Crouse 

Sheryl Crow 

I>rew Davis 

Taylor Dayne 

Dead Korutodys 

Raheem DeVaughn 

The Doors 

Down 

The-Dream 

Vikter Duplaix 

Missy Elliott 

Lupe Fiasco 

The 8lh Dimension 

Flyleaf 

John Fogeny 

Guy Forsyth 

The Game 

Vince GUI 

David Gilmour 

Genevieve Goings 

Andy Grammer 

Amy Grant 


Cee>Lo Green 
Cyptiait 
Warren Haynes 
Don Honiey 

lloone and The Blowfuh 
Mallary Hope 
Bnice Koxnsbv 

Mick Hucknall (of Simply Redj 

The J Ceils Band 

Jaimoe 

The JasK Crusaders 

Jimmy Jam 

BiUyJocl 

John Paul Jones 

Mick Jones (of Foretgnc^l 

Joumary 

Jira Kerr and Charlie BuichlU 
(of Simple Mmds) 

KISS 

Jana Kramer 
Usa Loeb 
Ludaens 
Maroon S 
Nick Mason 
Duff McKagan 
Megadeth 
JaneUe Mon^ 

Stanton Moore 
Alissa Moreno 
Jason Mraa 
Nas 

Graham Nash 
Ne-Yo 
Stevie Nicks 
Night Ranger 
Ted Nugent 
Owl City 
Christina Pern 
Katy Pe r ry 

Pink Floyd 

Robert Rant 

John Pointer J ’ 

The Pointer Sisters ^ " — 

Pnmua Leam 

Maxc Quinones 

Joel Rafael 

Bonnie Raitt 

Martha Reeves 

Rihanna 

Eric Roberson 

Oanus Rucker 


Rush 

Bobby Ruah 
foe Sample 
David Sanborn 
SlodRow 
fvlichael W Smith 
Eapeiatu^ Spalding 
Britney Spears 
Ronnie Spectot 
Dave Stewart 

Jacob Summers (of l«auiaLtiuxd»i 

Survxvoi 

Tl 

Susan Tedeschi 
Robin Ttucke 
George Thorogood 
TOTO 

Butch Trucks 
Dexek Trucks 
Josh Turner 

Frankie Valli and Bob Gaudio 
(The 4 Seasons) 

Dionne Warwick 
Roger Waters 
Bobby Whitlock 
Whodmi 
Chuck Wicks 

Otis WiUiama (of The Tempta- 
tions) 

Ann and Nancy Wilson (of Heart) 

Brian Wilson 

BcBe Winana 

Trisha Yearwood 

Zac Brown Band 


’luSlcFIRST 


I more at: www.fairpayforartists.com 
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A®IIVI 

Arnerican Aaaoctacion 
of Independanc Muc»to 


October 1, 2012 

The Honorable Bob Goodlatte, Chair 

Subcommittee on Intellectual Property, Competition, and the Internet 
House Committee on the Judiciary 
B'352 Rayburn House Office Building 
Washington. DC 20515 

The Honorable Mel Watt, Ranking Member 

Subcommittee on Intellectual Property, Competition, and the Internet 
House Committee on the Judiciary 
B-351 Rayburn House Office Building 
Washington. DC 20515 

The Honorable Patrick Leahy, Chair 
224 Dirksen Senate Office Building 
Senate Committee on the Judiciary 
Washington. DC 20515 

The Honorable Chuck Grassley. Ranking Member 
152 Dirksen House Office Building 
Senate Committee on the Judiciary 
Washington, DC 20S1S 

RE: H.R. 6480/S. 3609 ('The Internet Radio Fairness Bill") 

I am writing on behalf of the American Association of Independent Music ("A2IM") to express our 
thoughts regarding H.R. 6480/S. 3609 ('The Internet Radio Fairness Bill”) and the potential effects on 
independent music labels and their artists. 

Independent labels and artists care deeply about the growth of Internet radio. Pandora and services like 
It have enabled many independent labels and artists to obtain radio airplay, build their audience and 
receive crucial compensation. At broadcast (FM/AM) radio, independent music is approximately 10% to 
12% of overall radio spins/ratings versus Internet radio where approximately one-third of music 
streamed is independent music. As a result you cannot find stronger supporters of Internet radio 
broadcasters than they have In the independent community It is important to Independents that 
Internet radio continues to grow and become a larger and sustainable part of the radio landscape to 
provide access to all creators. 

Simultaneously, we are concerned about some of the provisions in H R. 6480/S. 3609 and we feel 
strongly that this bill does not represent an appropriate solution. At the outset, the bill purports to 
create fairness and parity in compensation rate standards among platforms, yet fails to address a glaring 
inequity in current law: the singular exemption of over-thc-air broadcast terrestrial radio from paying a 

Ameiican Association of Independenl Music- 853 Broadway. Suite 1406. NY. NV 10003 -Ph 212 999 6113- www.aEim.org 
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performance right to performers and music labels for playing their songs, while digital radio does 
compensate the creators of sound recordings.. This disparity not only deprives music creators of fair 
compensation but also creates an unlevel playing field between music platforms. Any bill that aspires to 
create fairness and parity must create an FM/AM broadcast radio terrestrial performance right royalty 
to be paid to artists and labels. The current level of disparity between the royalty rates paid by Internet 
radio at one end of the spectrum and over-the-air broadcast terrestrial radio —which pays nothing to 
performing artists and labels— at the other end of the spectrum is an, obvious problem and correcting 
that inequity should be the first legislative step towards creating "radio fairness". 

In addition to this important omission, instead of creating fairness for Internet platforms, the bill starts a 
race to the bottom by drastically reducing the rate paid for many Internet radio payments to artists and 
record labels to below the government mandated rate. Under current law, Internet radio broadcasters 
compensate labels and artists under the "willing buyer, willing seller" rate standard. As the term 
suggests, it is intended to approximate a fair market rate and is decided via input presented at the 
Copyright Royalty .Board by all sides and then decided upon by this three Judge panel insuring that 
individual negotiated direct licenses need not be negotiated between service and copyright owner (a 
situation that would enrich attorneys and favor major labels and superstar artists to the detriment of 
independent creators wishing to be fairly compensated for their contributions}. The proposed legislation 
would change the standard to a far below market rate and would require music labels and artists to take 
less than their work is worth, in order to subsidize Internet radio companies. We encourage Congress to 
work with all of the affected parties to develop a solution that enables Internet radio to grow and 
become a larger and sustainable part of the radio landscape while also assuring that labels and 
musicians are fairly compensated for their extraordinary creative efforts whenever their music is 
performed, on the radio. 

Music labels and artists have taken some hard hits in the last decade aS we've had to adjust to a 
busirress model based largely upon performance royalty revenues as consumer behaviors shift to 
consuming music via Internet radio and other means in place of music purchasing. It should not be 
mistaken, however, that these revenue hits and consumer changes indicate a diminished importance in 
the power of music as a driver for services including radio and Internet radio. Fair compensation should 
be the common sense rule whereas it applies to any service performing music to attract fans. H.R. 
6480/S. 3609 would add further to the financial harm of musical Intellectual Property creators trying to 
make a living, We urge you to reject misleading titles of "fairness" and claims of "parity" and oppose this 
bill. Please do not hesitate to contact us with any questions you may have about our position. 

Very truly yours, 

Richard Bengloff uV 

President 

American Association of Independent Music ("A2iM") 
cc: Members, House and Senate Judiciary Committees 


American Association of Independent Music - 853 Broadway, Suite 1406, NY, NY 1 00,03 -Ph 212 999 6113- www.a2lrh.Qrg 
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AMERICAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRIAL ORGANIZATIONS 



BIS SIXTEENTH STREET, N.W, RICHARD L. TRUMKA 

WASHINGTON, O C. 20006 i-RtaoiNT 


LEGISLATIVE ALERT! 

<202) 637 50S7 


ELIZABETH H, SHULER 

.'•ECRETART-nifASUHEF 


ARLEHE HOLT BAKER 

f:'<ECV.n IVE VICE -PRESIDENT 




October 19. 20) 2 


Dciir Representative; 

On behalf of the AFL-CIO. [ urge you to oppose II. R. 6480. the ■•Internet Radio 
Fairness Act" (IRFA), a bill that unfairly robs recording artists and musicians oflheir fair 
pay in order to subsidize the profits of Internet radio companies like Pandora. I urge you 
not to cosponsor this Icgi.slalion and instead work with the singers imd musicians 
represented by the AFL-CiO to craft a new bill that would end decades of discrimination in 
the radio industry. 

Under cunent Jaw. all webca.slers pay a rate set by the Copyright Royally Board 
(CRB) according to a "willing buyer, willing seller" standard. That is to say. they pay the 
market value for the use of sound recordings, and singers and musicians are compensated 
accordingly. 

More than eighteen hundred Internet Radio stations pay performance royalties 
according to this standard, which is more than a decade old. Yet now. Internet radio gimits 
like Pandora want to change the law so they can pay a lower, below'-market rale enjoyed 
by just three digital services that were exempted from the CRB standard when it was 
established in the 1 990s. If Congress w'cre to change anything, it should end this 
exemption so these three services pay the market rate - not let all webcasters pay untair. 
below-market royalties. 

Instead, the IRF.A vvouJd mandate that more than eighteen hundred Internet Radio 
stations pay recording artists and musicians lar less than their recordings are woith, iust 
because three digital servdccs do. Tins would start a race to the bottom in performers' 
compen.salion, violating the founding principle of.America's labor movement; a lair day s 
work deserves a fair day’s pay. 

Moreover, webcasters do not need a govermnenl handout financed on the hacks of 
working musicians. In fact, webcasting is i\ growing industry that mam' .see as the futuj-e of 
radio. Industry leader Pandora recently celebrated an IPO that raised S235 million on the 
lirsi dav of trading, and is expected to make more than S6i)0 million in revenues next year. 
Major AKUFM radio companies also see opportunities in this .space, and are creating their 
own digital webca.sting services. As this industry grows, music creators deserve to bcnciii, 
not just coiporation.s. 



230 


'i he deeper lla^v in ihe TRF.A is that ii fails lo close ihc decades-oid special hilcresi 
loophole that exempts AM/J'M radio staiions from paying any performance royalty 
whatsoever. Hach yean those radio coriKU'ations make billions in advertising dollars by 
playing hit .songs withont paying a cent to the singers and iniisician.s that performed those 
songs. The IJ.S. is the only developed nation in the world aside from a few other, s. like 
C’hina. Noith Korea, and Iran that does not recognize a pertormiuice right (and rv.)yalty) 
for ovcr-ihc-air broadcasts. Any legislation that seeks lo "level the playing field’' for 
performance royallies among radio broadcasters must first close this ioophoic. 

For the abo^■e reasons, 1 tu'gc you not to cosponsor the proposed legislation and 
work with ilie AFI.-CTO lo write a new bill that would ensure that all radio plat.fornis fairly 
compensate recording arti.sls and musicians. 

Sincerelv;/ ^ 

William ScunucF Director 

Government .Affairs Department 
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lUutltilmM 


am 

I -idi 


^lERICANS 

m TAX REFORM 
Grover G. Norquist 
PnsidiHt 

November 13, 2012 


The Honorable Patrick Leahy, 
Chairman 

The Honorable Chuck Grassley, 
Ranking Member 
U,S. Senate Committee on the 
Judiciary 

224 Dirksen Senate Office Building 
Washington, DC 20510 


The Honorable Bob Goodlatte, 
Chairman 

The Honorable Mel Watt 
Ranking Member 
U.S. House of Representatives 
Subcommittee on Intellectual 
Property, Compebtion and Internet 
2138 Rayburn House Office Building 
Washington, DC 20515 


Dear Senators & Congressmen; 

On behalf of Americans for Tax Reform, I write to you regarding The Internet 
Radio Fairness Act This legislabon would replace one compulsory model for 
government pnce setting of copyrighted material with another. While the 
current so-called “willing buyer willing seller" model may attempt to mimic a 
free market ncgobabon by looking at free market deals as a benchmark, the 
sundard in IRFA moves in an even worse direction cowards forced bclow- 
market races. Bodi the existing and proposed models pick winners and losers, 
rather than allowing free market negotiations. 

The entire existing price-controlled arrangement is unfortunate and unnecessary. 
Instead, all parries, e.g, writers, artists, recording companies, broadcasting 
companies and others, should be allowed to negotiate mutually agreeable terms. 
There is no way, ultimately, for a legislator to decide what the fair market value 
of a product or service is. lhat is what the market is for. 

We should move toward a market where setting prices, forbidding actions on 
one side or the other, preventing the acceptance of payment for one service or 
another, or proluhiting collecrion of compensation for the use of property are 
things of the past 

We believe strongly both in an open and free market, and the vigilant protecrioo 
of property rights. I strongly urge you to move toward a market solution. When 
the government sets the rate for music, it is enacting price controls, in 


232 


Ps9e2of2 

opposition to what should be the agenda of a Congress that supports the market 
economy. Rates should be allowed to emerge according to supply and demand. 
Government should extract itself from this debate to allow an emdronment for 
negodadons to develop among broadcasters, record companies, artists, and 
other interested parties. 

The debate on performance rights is an interesting and important one. 
Ultimately, it should be made in the marketplace, not in House and Senate 
office bmldings. I urge you to enact reforms that protect intellectual property, 
nurture the private sector and allow the free market to determine prices and 
compensaaon for labor and intellectual property. 


Onward, 



CC: U.S. House Committee on the Judiciary, U.S. Senate Committee on the 
Judiciary 
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COUNCIL foil 


CITIZENS 

AGAINST 

GOVERNMENT 

WASTE 


ThomNs A. Schatz 
Prvsiiienf 


November 1 6, 20 i 2 


The 1 lonorabic Patrick Leahy, Chairman The Honorable Bob Goodlaite. Chairman 

The Honorable Chuck Grasslcy, Ranking Member The Honorable Mel Watt, Ranking Member 
U.S. Senate Committee on the Judiciary U.S. House of Representatives 

224 Dirksen Senate OfTtce Building Subcommittee on Intellectual Property, 

Washington, D.C. 20510 Competition and Iniemel 

2)38 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Senators and Congressmen, 

On behalf of the more than one million members and supporters of the Council for 
Citizens Against Government Waste (CCAG W). I am writing to you regarding concerns we have 
with H.R. 6480 and S. 3609, the Interne! Radio Fairness Act of 2012. 

71ie growth of Internet radio has added to existing digital satellite and cable services and 
provided new platforms for listening to music, including mobile access. In this digital radio 
world, owners and creators of copyrighted material, including artists and recording companies, 
arc .subject to compulsory licensing, with rales set by the government. Due to a “grandfather 
clause," satellite and cable radio rates are still set under a standard developed in the 1 970s for 
television signal retransmission that locks in old business models and technology by preventing 
"disruption" of established services. This results in bclow-markct rates and a subsidy for these 
entrenched services. Iniemel radio rales are set under a newer standard that must consider 
marketplace benchmarks to determine what a "willing buyer would negotiate with a willing 
seller in the marketplace" to arrive at a fair market value for the product. 

Rather than providing parity by applying the newer free-markel based standard to all 
services, H R. 6480 and S. 3609 provide the opposite: placing all services under the old standard 
that forces bclow-markct rates currently paid by the three "grandfathered" services (Music 
Choice, XMSirius, and Musak.) The result is to move nearly 1 ,800 entities that currently 
operate under the market-based standard dow-n to the below-markcl standard, instead of moving 
the three grandfailiercd entities up to the market-based standard. And the bill proposes a new, 
political, presidentially appointed board that will maximize the lobbying potential of the 
recipients of the government subsidy. 

I hc hearing scheduled by the Subcommitlcc for November 29 is an encouraging .start to a 
needed debate on reforms that should enable the removal of barriers to market negotiation 


1301 Penn^yivanb Ave., N.W 
Suite [075 

Washington. DC 2(XX)4 
Phone 202-467-5.WXI 
PQ* 202-467-4253 
www.cagw.oig 
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between the owners and creators of copyrighted content and the digital radio services that use 
their works. While we agree with the basic premise that all services should be treated equally, it 
should be under market-based standards. It is imperative that Congress protect intellectual 
property rights, and allow the tree-market to work in pricing negotiations. 

Thank you for your consideration of CCAGW’s comments on this important issue. 

Sincerely, 

'rhqm^ A, Schat:^ 
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November 26, 2012 

The Honorable Bob Goodlatte, Chairman 

The Honorable Mel Watt, Ranking Democratic Member 

Subcommittee on Intellectual Propert\', Competition and the Internet 

Committee on the Judiciar}- 

U.S. House of Representatives 

Washington, DC 20515 

Dear Chairman Goodlatte and Ranking Member Watt: 

On behalf of the Recording Industry’ Association of America (RIAA)' and its member companies, 
I am writing to bring your attention to proposed legislation that would stifle tlic development of new 
innovative digital music services, decrease competition in this vibrant marketplace, and completely upend 
an established rate-setting system in favor of a shockingly one-sided process that rewards entrenched 
music sendees at die expense of new business models and music creators. 

"The Internet Radio Fairness Act’' is anything but fair, discarding a market-based royalty rate- 
setting standard in favor of one that goes out of its way to disadvantage both new sendees and the artists 
who create the music. The standard proposed by IRFA includes a factor that would prevent the 
'‘disruption” of old teclmology and old business models. In other words, it would "lock in” through 
subsidies the existing services. Tlic standard has also has been found by tlic administrative court to 
require below-market royalties to those who work to produce the music, and we estimate that artist 
roy'alties could be cut by more than 85%. If the government is to insist that recording owners must 
license their music to these services, shouldn't the compulsory rate at least be market-based, and promote 
competition, new business models and new technology? 

The legislation claims to create parity in rate standards between music service platforms. We 
agree that parity is necessary'. Market-based rates should apply to ^ services that use music. A race to 
tlic bottom tliat instead sets rates for music at bclovv-markct prices for all services will result in less 
music, less innovation, and fewer successful business models and services that can compete while serving 
both consumers and creators. And true platform parity' must address the most glaring inequity of all - 
AM/FM radio. Commercial terrestrial radio can take artists' music without permission and without 
paying - the ultimate and complete ''special interest” exemption. 

Consider Pandora, the company tliat is leading tlic charge for tliis unfair legislation. Wc have 
been very' supportive of Pandora ov'er the years. Tlie recording industry' has helped PcUidora grow from a 


^ The RL'V.'V is a trade group representing the U.S. recording industry'. Its members create, manufacture and/or distribute 
approximately 85% of all legitimate sound recordings produced and sold in the United States. 
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small start-up to a successful and popular online service. But Pandora - the service that claims it needs 
fincuicial help from Congress - is now a publicly traded compcuiy with a valuation of $ 1 .5 billion. It has 
enjoyed 99% year-over-year revenue growth and has amassed a listener base of 150 million people. The 
top five executives were paid $1 1.8 million in FY '12, not including founder Tim Westergren's salarv- or 
his exercised stock and options w-orth over $6 million in the first half of 2012 alone - hardly the poster 
child of a company in need of a bailout or a government subsidy. Indeed, Pandora itself claims that its 
future is bright and it doesn’t actually need royalty rate relief. 

Perhaps this discussion could be taken more seriously if it were the first time Congress was asked 
to intervene. The fact is that Pandora and other webcasters hav^e repeatedly balked at paying fair rates. 
When rates w'ere first set in 2002, w'ebcasters engaged their listeners as their grassroots to get a 50% 
discount. They subsequently demanded a change to the rate-setting system, and supported changes they 
asked Congress to pass. Yet, wfien the verv' Copyright Royalty Board that they fought to establish set 
new' rates in 2007, w'ebcasters - led by Pandora - balked again. Pandora mobilized its vast online user 
base to mount a massive PR campaign, which led to new legislation for negotiations on lower rates. 
Content owners granted w'ebcasters a significant discount on market rates, cuid the settlement. Pandora’s 
Westergren reported, provided the “certainty required for companies to develop more concrete business 
models.” Yet here they arc, a mere three years later, back again at your doorstep. 

Unfortunately, Pandora has failed to pursue tlic “more concrete business models” Mr. Westergren 
promised. The company simply has chosen not to aggressively monetize its sen ice. As one inv'estment 
cuialy'st noted, “If Pandora ran several minutes of audio ads per hour (the way satellite radio and terrestrial 
radio do) versus just a few i5-sccond spots, the percentage of revenues paid out as royalties would be 
dramatically low'er and w'ould be more in line wuth satellite radio or cable TV.” Of course, it’s just easier 
for Pandora to cut costs (f e'. , cutting compensation to belovv-market rates for the creators of the music that 
drives its business) than it is to work on building revenue. 

At some point. Pandora must accept tliat finding a business model that CcUi compete in the market 
is essential. The music industry has certainly adapted its business models over the years. Pandora must 
meet the same market demands. Cutting costs by refusing to properly pay' creators of your core product is 
certainly not fair. Ncitlicr is it tlic right solution. If Pandora has a problem, it’s not a cost problem, it’s a 
revenue problem that it alone should solve. 

It’s time to tell Pandora enough is enough. As the company tells its own inv estors, tlicrc is a lot 
of upside. But it doesn’t need to come at the expense of our country'’s talented creators. Please oppose 
“Tlic Internet Radio Fairness Act.” 

Sincerelv. 

./ N 


Cary' ShemitUi 
Chairman and CEO 
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SAG-AFTR A 
ONE UNION 


October 22, 2012 

Re: H.R. 6480, the "Internet Radio Fairness Act" 

Dear Representative; 

On behalf of the 160,000 performers who are members of SAG-AFTRA, we urge you not to 
cosponsor H.R, 6480, the "Internet Radio Fairness Act,' and to oppose the bill should it come 
to a vote. SAG-AFTRA includes thousands of recording artists and background vocalists who 
rely on the digital performance royalty streams this legislation would decimate. 

Furthermore, of vital importance, H.R. 6480 completely ignores the worst and most 
longstanding injustice in the radio industry; the special interest loophole that allows terrestrial 
radio platforms to use sound recordings without paying any performance royalty to performers. 
This is grossly unfair to our members who earn their livings as recording artists and singers and 
who deserve to be paid for the use of their creative work. 

Over a decade ago. Congress passed federal legislation recognizing a performance right in 
sound recordings on digital radio services. This legislation established a royalty licensing 
framework that set performance royalty rates for sound recordings based on a "willing buyer, 
willing seller" or fair market value standard. This standard has allowed digital radio platforms 
to innovate and grow and has promoted an artist's right to receive fair pay for the use of their 
sound recordings. The legislation wasn't an unqualified victory for artists; Congress 
"grandfathered" an exemption for three entities already in existence, including the now 
merged XM and Sirius radio. These entities were allowed to pay artists below market rates. 

But it ensured that the vast majority of digital services - today numbering over 1,800 - would 
pay a fair, market rate to performers. 
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Under this framework, the industry has exploded; Pandora completed a profitable IPO last year 
and expects to bring in more than $600 million in revenues next year. This framework has also 
attracted others, like Clear Channel, which recently launched iHeart Radio. Clearly, unlike the 
lack of a performance right on terrestrial radio, this framework is not broken and it needs no 
legislative solution. 

Instead, H.R. 6480 establishes a new, unfair standard by which digital radio will pay less than 
the fair market value for the use of sound recordings. Proponents argue that all digital radio 
services should pay below-market rates similar to those enjoyed by just a few companies, 
including XM/Sirius. But two wrongs don't make a right. If anything. Congress should end 
below market, grandfathered rates, bringing them up to the fair market value rate and properly 
compensating artists for the use of their recordings. 

We strongly urge you to stand up and oppose H.R. 6480 on behalf of the hard-working 
recording artists and singers who deserve to receive fair pay for air play. 

Sincerely yours. 


Terrie M. Bjorklund 

National Director of Government Affairs and Public Policy 
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sounde-xchai ige 


733 ^£]th 5l.reer.. NW IQtti f^Dnr i W.tslomituii. DC 20001 
P 202 540 565B • F 202 640-5659 > SoiM<UEx{lhari68.uOfr. 


October 2, 2012 
Dear Representative, 

On behalf of the tens^oMhousands of recording artists and copyright owners that 
SoundExchange represents, I am writing to request that you OPPOSE the so*called "Internet 
Radio Fairness Act" {IRFAJ, (H.R, 6480/S. 3609). Despite its name, the IFRA is simply not fair to 
the creators of music whose work make up the main component of Internet radio. This bill seeks 
to transfer money from the pockets of musicians into the hands of those who profit from their 
work. 

SoundExchange is the industry-wide organization selected under federal law to administer the 
statutory license used by more than 1,800 digital radio services - like Pandora, iHeartRadio, and 
Sirius XM. We collect performance royalties from these digital services for the use of sound 
recordings, along with immense amounts of usage data, and distribute these royalties quarterly 
to our over 70,000 performer aoiounts and 24,000 rights owner accounts. It's our mission to 
protect the people we represent, and help promote a vibrant future for the digital music 
industry. 

At its core, the IRFA is an attempt by webcasters to reduce the royalty fees that recording artists 
and record labels are paid for the privilege of using their sound recordings on digital radio. Right 
now, the law requires the webcasting rates to be set by the Copyright Royalty Board (CRB) under 
a "willing buyer, willing seller" standard - that is. the fair market value of a recording. This bill, 
however, seeks a change in the law to revert an older standard that was set more than 15 years 
ago, and currently used by only three "grandfathered" services. This means that the rate could 
be set at less than fair market value, potentially much less. In other words, of the more than 
1.80Q services paying SoundExchange every month for the use of sound recordings, all but three 
of them are paying at the "willing buyer, willing seller" standard. 

The main goal of the IRFA is to lower the rate standard for ^ services down to the antiquated 
beiow-market rate, rather than requiring that all services pay at the more reasonable fair 
market rate. Nothing could be further from "fair" - particularly when you consider that the law 
allows digital radio services to build their businesses off any commercially available work 
without music creators' having the ability to withhold. At the very least, the law should require 
that those creators are compensated at a fair market rate. 

Most surprisingly, this bill seeking supposed "parity" utterly fails to address the biggest inequity 
of ail when It comes to radio: the fact that terrestrial (i.e. over the-air) radio pays absolutely 
nothing for the sound recordings on which their multi-billion dollar business is based. It is futile 
to even begin discussing "parity" in radio while ignoring the most egregious inequity of the 
system. 
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TAXPAYERS 

PROTECTION 

ALLIANCE 


May the Market Force Be With You 

David Wilfiams 
11-26-2012 at 08:09 am 


The House Judiciary Committee is holding a heanng this 
week on proposed legislation that could lock in the way 
people currently listen to Internet radio, preventing the 
development of new business models The hearing will 
address royalties that are paid by Internet, cable, and 
satellite radio stations for the music they play. Owners of 
copyrighted material are subject to compulsory licensing, 
which means that an individual or company that wants to 
use valuable commercial copyrighted music can do so 
without seeking consent from the owner, as long as they are 
willing to pay a fee fixed by the government Nothing 
prevents a digital radio company and a music owner to 
negotiate a free market deal outside the compulsory license, but most use it This is how an 
artist or record label gets paid and is a critical concept when it comes to listening to digital radio 
on-line or via cable or satellite 

Currentty, Pandora, and all other digital radio services, pay this government-set fee for the 
music they use to support their businesses. The rate standard used by the government to set 
this fee was established under a 1998 law. and it requires that an ' expert panel " use the free 
market as a benchmark to determine what should be paid to owners for the use of their music. 
Three companies (satellite and cable radio companies) were grandfathered" in under a lower 
rate standard, because they existed before the new law was passed. This lower standard 
assures that the fee set by the government for the use of music by these three companies will 
not “disrupt" their business models or technology. Unhappy with their current financial 
arrangement, which they actually worked out in the marketplace with music creators. Pandora 
now wants to lower the market-based rate standard that applies to all companies launched after 
1998 to the lower standard that prevents disruption of their current model so they can pay 
below-market rates. 

The problem is that Pandora isn't trying to get this below-market rate on their own. by. for 
example, offenng benefits in the marketplace that will make up the difference or that might 
otherwise appeal to the owners of the music. Instead, they are using legislative channels to try 
and lower their costs. Legislation offered by Representative Jason Chaffetz (R-Utah) and Sen 
Ron Wyden (D-Ore.) would institute, on top of the compulsory license, a government-forced 
subsidy creating below-market prices. According to Roll Call . "If would require the Copyright 
Royalty Board to evaluate Internet radio stations using the same standard as applied to satellite 
and cable radio providers, which, in effect, would lead to lower rates for the Internet stations." 



http://www.protectingtaxpavers.org/index.php?blogaaction=view&postJd=279 
® Copyright Taxpayers Protection Alliance 
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Let’s be honest, the last thing taxpayers need is another bureaucracy choosing winners and 
losers with no marketplace benchmarks or involvement. 

There is no reason that Pandora should get this rate and there is no reason to get the 
government more involved. Taxpayers and consumers want new services born in the 
marketplace that offer better technology and better services for lower prices. They don’t want 
the government to lock in or prevent disruption of entrenched services that are political 
favorites. That’s not good for anyone. Over the past five years, there has been an explosion of 
Internet radio services going from from 855 to nearly 2,000. This is a whopping 134 percent 
increase. According to Music Business Journal . “Pandora is projecting total revenues around 
$430 million for this full year and has reported steady growth in active users since 2008 as well 
as an 80% increase in total listener hours since 2011.” 

Pandora’s expenses are a different story. It has been reported that over 50 percent of their 
revenue now goes towards licensing fees and Pandora claims that they are at a competitive 
disadvantage because of the three cable and satellite services that were grandfathered in under 
the old rate standard. That ignores the reality that there are 1 ,800 other services that operate 
under the more appropriate current standard of “what a willing buyer would negotiate with a 
willing seller” in the marketplace. 

It is no wonder that Pandora wants to change their fee structure but it is totally inappropriate for 
them to get the government involved. They should use some good old fashioned common 
sense and look for ways to raise revenue and/or cut costs in other areas. 

If government is to do something at all, a logical and fair resolution would be to eliminate the 
grandfathered below-market rate standard granted to the older entities so everyone is treated 
the same under a market-based rubric, rather than create new price controls for the thousands 
of companies created in an open market. 


http://www.prot ectingtaxpavers.org/index.php?blog&action=view&post_id=279 
© Copyright Taxpayers Protection Alliance 
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Public Knowledge 


Testimony of Jodie Griffin 
Stair Attorney 
Public Knowledge 

Before the 

U S House of Representatives 
Committee on the Judiciary 

Subcommittee on Intellectual Propterty, Competition, and the Internet 


Hearing On 

Music Licensing Part One Legislation in the 1 12th Congress 


Washington. DC 
November 29, 2012 
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Testimony of Jodie Griffin 
Staff Attorney 
Public Knowledge 

Before the 

U.S. House of Representatives 
Committee on the Judiciary 

Subcommittee on Intellectual Property, Competition, and the Internet 
Hearing On: Music Licensing Part One: Legislation in the 1 12th Congress 
November 29, 2012 
Executive Summary 


The Internet Radio Fairness Act (IRFA) sets out to create fairness in the radio 
marketplace. To actually achieve that goal, IRFA must follow three key principles: 

(1) Encourage Markets. IRFA must use a royalty standard that encourages innovation in 
a robust and sustainable online radio marketplace. 

(2) Treat Like Services Alike. IRFA must apply the same royalty standard to all types 
of radio services, including online, cable, satellite, and AM/FM radio. 

(3) Compensate Artists. IRFA must ensure that the radio marketplace fairly 
compensates actual artists. 

Without any one of these principles, IRFA would at best be a missed opportunity and at 
worst could sideline artists and innovators and entrench power structures that discourage new 
entrants in the market. 

In its present form, TRFA succeeds at the first goal and take steps towards achieving the 
second, but more work must be done to create a comprehensive reform of the online radio 
marketplace. The § 801(b) factors are a proven standard, taking into account the interests of 
parties on all sides, including the public. Accordingly, these factors should be applied to all 
forms of radio services, including traditional AM/FM broadcasting, which currently pays no 
sound recording royalties at all. IRFA currently does not require AM/FM radio to pay any sound 
recording royalties: this exemption should be eliminated, and AM/FM radio should pay royalties 
set under the same rate as that used for cable, satellite, and online radio. Favoring incumbent 
technologies over innovative new upstarts will only stunt the growth of the music business and 
discourage entrepreneurs and investors from entering the market. 

Finally, the chief stated objection of many opponents to IRFA is that the change in 
ratemaking standards will decrease overall payouts to artists. Although this concern will not 
come to fruition if the § 801(b) standard succeeds in stimulating the growth of the online radio 
business overall and if the bill brings AM/FM radio into the fold, IRFA could add further 
structural protection for many individual artists by increasing the percentage of royalties that 
SoundExchange pays directly to the artist. 


2 
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Introduction 

To achieve true fairness in Internet radio, the Internet Radio Fairness Act should have 
three main goals: 

(1) Establishing a workable royalty standard that encourages innovation in a robust and 
sustainable online radio marketplace. 

(2) Applying that royalty standard to all types of radio services, including online, cable, 
satellite, and AM/FM radio. 

(3) Ensuring that royalty splits set by law distribute an adequate portion of the royalties 
directly to artists. 

The online radio marketplace has the promise to be a robust and competitive market that 
benefits artists and consumers alike. Like many new technologies, online radio may also shalce 
up the incumbent power structure and gatekeepers in the recorded music industry by helping 
artists reach consumers more meaningfully and get paid more directly. This opportunity should 
not be squandered, and the law should not waste the potential of the online radio marketplace by 
subjecting it to different rules and higher royalty rates than its predecessors and current 
competitors, such as AM/FM, cable, and satellite radio.' 

Online radio services currently pay the highest royalty rate of all radio services because 
its rates are set by the government under a different standard: the so-called “willing buyer/willing 
seller" standard. This standard, however, is ill-suited to creating reasonable rates for online radio: 
it was created before the online radio marketplace began to bloom, so there is no actual 
marketplace on which to base the rates, and the standard fails to take into account the uniquely 
monopolistic nature of the marketplace, since only SoundExchange can currently negotiate and 
administer the relevant rights. 

In contrast to the high rates paid by online radio, terrestrial broadcasters pay no sound 
recording royalties at all.^ Thus, services that make essentially the same use incur very different 
costs, depending only on the type of technology they use to send out programs to listeners. This 
creates a disincentive for companies to develop and invest in new technologies that provide new 
avenues for musicians to reach their fans. 

The willing buyer/willing seller standard was set in 1998, when broadcasters did not 
seem to fully appreciate the future of online radio, and pure online radio services had not yet 
become significant industry players. We have now seen how this standard has proven itself 
incapable of leading to reasonable royalty rates for the market, and at the same time we have 
seen how similar services using incumbent technologies thrive under lower royalty rates. The 
only way to encourage growth in the radio marketplace and ensure reasonable compensation to 


' These eomments will use “radio," without further quahficatioii, to mean all noninteraclive musie 
streaming sendees, including cable, satellite, AM/FM, and online radio sendees. 

" See The Ferfonnanee Rights Act: Hearing on H.R. 4789 Before the H. Comm, on the Judiciary. 1 10th 
Cong. (2008) (statement of Nancy Sinatra) (“The competitive landscape thus is biased in favor of the old 
establishment players and against new start-up and innovative technologies .... Now we have a situation 
where one format — AM/FM radio — has a competitive advantage over another: digital radio. . . This isn’t 
any more fair to digital radio Qian it is to artists."). 
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artists is to require all radio services — online, satellite, cable, and AMTFM — to pay royalties for 
their use of sound recordings, and to use the same standard to determine those rates. 

IRFA takes several important steps towards creating parity in the radio marketplace while 
still arranging for reasonable compensation to artists. However, in order to achieve full fairness 
between platforms, IRFA should also include AM/FM radio broadcasters in its royalty scheme, 
and include structural protections for artists, like a higher percentage of payments made through 
the compulsory license and consideration in the § 801(b) factors. 


1. IRFA Should Establish a Workable Royalty Standard that Encourages an Innovative 
and Sustainable Online Radio Marketplace. 


The Internet Radio Fairness Act proposes shifting the standard by which online radio 
royalty rates are set from the willing buyer/willing seller standard to the factors set out in § 
801(b) of the Copyright Act.'^ The § 801(b) standard is more appropriate and useful for 
determining reasonable online radio royalties, and indeed should be used for terrestrial radio as 
well. 

The § 801(b) standard is currently used to determine royalty rates for digital cable and 
satellite broadcasters, namely: Sirius XM, Music Choice, and Muzak."* This same standard is also 
used to set royalty rates in several other areas of the music industry, like mechanical 
reproduction royalties paid by record labels to songwriters, and for broadcasters’ payments to 
performing rights organizations ASCAP, BMI, and SESAC.’ 

Section 801(b) directs the CRB to consider a set of factors in setting the relevant royalty 

rate: 

(A) To maximize the availability of creative works to the public. 

(B) To afford the copyright owner a fair return for his or her creative work and the 
copyright user a fair income under existing economic conditions. 

(C) To reflect the relative roles of the copyright owner and the copyright user in the 
product made available to the public with respect to relative creative contribution, 
technological contribution, capital investment, cost, risk, and contribution to the 
opening of new markets for creative expression and media for their communication. 

(D) To minimize any disruptive impact on the structure of the industries involved and on 
generally prevailing industry practices.® 


AS'ee 17 U.S.C. § 801(b). 

* Glenn Peoples, Business Matters: Let's Get Ready To Rumble! 2013 's Dueling Internet Radio Royalty 
Bills. Billboard, (Sept. 27, 2012), http://\vwv\.billboard.biz/bbbiz/indusliy/digital-and-mobilc/busincss- 
matters-let-s-get-ready-to-rumble- 1 007962272.stor5'. 

ASee 17U.S.C. §§ 114(f)(1)(B), 115, 116. 

" 17 U.S.C. § 801(b). 
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These factors balance considerations for the level of compensation that should be 
distributed to the artists with the public interest in the distribution of works and the impact of the 
rates on the companies that will have to pay them. The § 801(b) standard is also on its face more 
in line with the Constitutional purpose of copyright law — creating economic incentives with the 
ultimate purpose of encouraging artists and platforms to create new works and bring those works 
to market/ 

In past ratemakings, the CRB has used evidence from relevant or similar markets to 
estimate the upper limit of the compulsory rate.^ The CRB then applies the four factors of § 
801(b) to adjust the rate as necessary.^ The first two factors are generally interpreted in the 
copyright owners’ favor, while the third presents an opportunity for all parties to put forth 
evidence of the economic value of their contribution to the supply chain. In the past, the royalty 
rates have been lowered under the fourth factor to avoid significant disruption to satellite radio, 
but would also present an opportunity for copyright owners to present evidence on, for example, 
any substitution effects the online radio marketplace has on other product markets. Either way, 
the fourth factor does not in itself protect companies in any part of the process from going out of 
business. 

a. The Standard Proposed in IRFA Will Reach the Best Result for the Market 

The factors set out in § 801(b) are more likely to consistently reach reasonable royalty 
rates than the willing buyer/willing seller standard. Practically speaking, the § 801(b) standard is 
likely to result in lower royalty rates (but not necessarily lower overall royalty payments) for the 
online radio market than the rate online radio companies currently pay. For example, in 2008, the 
CRB set a rate of 6-8% for subscription services and 7.25-7.5% for satellite digital audio radio 
services under the § 801(b) factors^^ — far lower than the rales paid by online radio, which often 
equate to more than half of their revenue.*^ Notably, the major record labels have vigorously 


^ U.S. Const, art. 1, § 8, cl. 8. See alsoMazerv. Stein, 344 U.S. 201, 219 (1954) ('‘The economic 
philosophy behind die clause empowering Congress lo grant patents and copyrights is the conviction Qiat 
encouragement of individual effort by personal gain is the best way to advance public welfare through the 
talents of authors and inventors in ‘Science and useful Arts.’”). 

^ Determination of Rates and Terms for Preexisting Subscription Servdees and Satellite Digital Audio 
Radio Services, 73 Fed. Reg. 16, 4080, 4093 (Jan. 24, 2008), 
http://www.loc.gOv/crb/fedreg/2008/73fr4080.pdf 

^ 17 U.S.C. § 801(b)(l)(A)-(D): Dctcmiination of Rates and Terms for Preexisting Subscription Services 
and Satellite Digital Audio Radio Services, 73 Fed. Reg. 10, 4080, 4093 (Jan. 24, 2008). 

Determination of Rates and Terms for Preexisting Subscription Services and Satellite Digital Audio 
Radio Sewices, 73 Fed. Reg. 16, 4080 (Jan, 24, 2008) (CRB adjusting rates downward to avoid 
disruption Lo satellite companies); 63 Fed. Reg. 89, 25394, 25408 (May 8, 1998) (“The law requires Llic 
Panel, and ultimately the Librarian, to set a reasonable rate that minimizes the disruptive impact on the 
industry-. Tt does not require that the rate insure the survival of every- company.”). 

Royalty' Fees for the Digital Performance of Sound Recordings and the Making of Ephemeral 
Phonorecords by Preexisting Subscription Services, 37 C.F.R. § 382.2 (2008). 

Determination of Rates and Terms for Preexisting Subscription Services and Satellite Digital Audio 
Radio Services, 73 Fed. Reg. 16, 4080, 4093 (Jan. 24, 2008). To pul lliis number in a global context. 
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opposed applying the § 801(b) standard to online radio royalties without mentioning that they 
themselves use the § 801(b) standard for the royalties they pay to songwriters.^^ 

The § 801(b) is no guarantee, however, that rates will always be a simple low percentage; 
digital cable services, for example, must pay a minimum of $100,000 per year as part of their 
royalties. And in certain circumstances the CRB has in the past determined that none of the § 
801(b) factors justified lowering the rates from the market evidence presented by the parties.’^ 

In contrast to the § 801(b) factors, the willing buyer/willing seller standard requires the 
CRB to envision the rate that would be paid in a hypothetical marketplace.^^ Section 1 14 also 
requires the CRB to consider the promotional or substitutional effects of the online radio service 
for the sound recordings, and the relative contributions of the copyright owner and radio service. 
These factors are, incidentally, all still included in IRFA: the relative contributions of the parties 
and the substitutional effects of the service are included in the third and fourth factors of § 
80i(b), respectively, and the promotional value is listed separately in ERF A, as it does not 
cleanly fit into any of the existing § 801(b) factors. 

Under the willing buyer/willing seller standard, the CRJs look for the perceived 
economic value of the sound recordings, as demonstrated by the fees that two hypothetical 
parties in a competitive marketplace would willingly agree to. The difficulty with this standard is 
that the realities of the marketplace are far removed from a hypothetical negotiation between a 
willing buyer and a willing seller. For one thing, the online radio market did not begin to grow 
until after 1998 (Pandora, for example, did not launch until 2000), so the CRJs never had an 
actual marketplace on which to base their rates. Additionally, the law never granted a digital 
audio transmission right without either exempting webcasters or establishing a compulsory 
license. This means that a marketplace with online radio services and rightsholders with the 
power to withhold permission has never existed. Moreover, the monopolistic nature of the 
marketplace in these negotiations means that there is no competitive benchmark to compare the 
rates to, so it is very difficult to determine what an undistorted market would look like.’^ 


European broadcasters pay 3-8% of revenue to artists, and 3-5% of revenue for all radio broadcasts goes 
towards music publishers and songwriters. 

‘^Sce 17U.S.C. § 115. 

'■^37C.F.R. § 382.2 (2008). 

Mechanical and Digital Phonorecord Deliverv- Rate Determination Proceeding; Review of Copyright 
Royalty Judges DcLcrminaLion; Final Rule and Notice, 74 Fed. Reg. 15, 4510, 4523-4525 (Jan. 26, 2009), 
hLLp://\v\\\v.loc.go\7crb/redreg/2009/74If4510.pdT 

17 U.S.C. § 1 14(I)(2)(B) fin establishing rates and terms for transmissions by eligible nonsubseription 
sendees and new subscription services, the Cop>-right Royalty Judges shall establish rates and terms that 
most clearly represent the rates and terms that would have been negotiated in the marketplace between a 
willing buyer and a willing seller.”). See also 17 U.S.C. §§ 114(j)(6), (8). 

See The Ferformance Rights Act and Partly amongMusic Delivery Flalforms: Hearing on S. 379 
Before the S. Comm, on (he Judiciary, 1 1 1th Cong. (2009) (sl<Ux)mcnl of Robert KimbalL Executive Vice 
President for Corporate Development & General Counsel, RealNetworks, Tnc.) at 9, 
http://judiciar\'. senate. gov/hearings/testimony.cfm?id=4011&wit_id=8164. SoundExchange is the only 
entity wilh authority to license, collect, and distribute digital performance royalties for webcasting. 
SoundE.xcliange Organization, http;//vvwvv. soundexchange.com/about/. 
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The rates set under the willing buyer/willing seller standard have repeatedly been so high 
that that Congress has had to intervene to encourage industry negotiations that would reduce the 
rate set by the Copyright Royalty Board (CRB), and has led to many webcasters going out of 
business entirely.** 

IRFA’s additional amendments to the ratemaking deliberations will improve the 
likelihood that the CRB will be able to set reasonable rates that encourage new investment in 
technology while giving artists a fair return. IRFA instructs the CRB to fairly consider using a 
rate structured as a percentage of revenue, which is more flexible and better allows online radio 
companies to budget for their expenses. In fact, the privately negotiated PurePlay Agreement 
includes a percentage of revenue option, although the radio service is still required to pay the 
greater of the percentage of revenue or a per-stream fee. 

IRFA also rightly instructs the CRB to not consider agreements struck under past law as 
precedent. In intellectual property, the scope and degree of exclusivity of the right is what sets 
the market to begin with, so it would be counter-productive to tie the CRB’s decisions to a 
“markef ’ that was negotiated under the auspices of a different royalty standard, or negotiated in a 
different market, like interactive streaming, that has no compulsory license at all. Such 
agreements are so far afield from the IRFA standard that they would be more likely to confuse 
than to be helpful in the CRB’s deliberations. 

There is, however, one way in which fRFA should be amended to alter the § 801(b) 
standard. Section 801(b) currently only refers to copyright owners and copyright users, but not to 
artists directly.*® Often the copyright owner of a sound recording will be a record label, but the 
label’s interest in these proceedings may not always align with the actual creator. IRFA should 
remedy this and explicitly include artists in the second and third factors of the § 801(b) standard. 

b. The Economics of Online Radio and Sound Recording Royalties 


The economics of radio royalties are notoriously complicated. Similar services are 
currently subject to different standards based on the technology they use, some technologies are 
exempt altogether, and the rates set by the CRB are often bypassed in favor of negotiated 
settlements. Research into consumer use of online radio and other streaming platforms is 
relatively new, and much more data is needed to give a complete picture of the online radio 
business. 


* See Webcaster Settlement Act of 2009, S. 1 145, 1 1 1th Cong., 1st Sess. (2009); Webcaster Settlement 
Act of 2008, H. R. 7084, 1 1 0th Cong., 2d Sess. (2008): Small Webcaster Settlement Act of 2002, Pub. L. 
No. 107-321, § 3, 116 Stat. 2780, 2781 (suspending payments under CARP rates in favor of subsequently 
negotiated agreement). For a more detailed history of online radio legislation and ralcmakings, sec 
Appendix. 

*’ 17U.S.C. § 801(b). 
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1. Onlitie Radio: Dominated by One Company and Devoid of Profits 

Even a brief overview of the online radio marketplace will reveal that what should be an 
innovative, competitive market is instead a market dominated by one company in which not one 
significant company have made a profit. 

The online-only webcasters are front and center in the TRFA debate: these are the services 
that provide noninteractive radio using the Internet. Their service is most analogous to AM/FM 
radio broadcasters,’" but they must pay a compulsory license set under the willing buyer/willing 
seller standard, while AM/FM broadcasters need not pay sound recording royalties at all. 

The most prominent online-only radio service today is Pandora. Pandora broke new 
ground in the radio business, creating personalized online radio stations by mapping the 
“genomes” of songs and using its calculations to make recommendations to users. The company 
now streams 1.1 billion hours of music per month to 58 million users, and has a $1.4 billion 
market capitalization. Pandora currently enjoys 70% of the online radio market, but only 6.4% of 
radio listening overall.’' 

Pandora is subject to the willing buyer/willing seller standard for compulsory licenses, 
but currently operates under the privately negotiated 2009 PurePlay Agreement, which gives it 
around 40% off the rates dictated in the latest CRB ratemaking. This deal expires in 2015. Even 
so. Pandora paid 64% of its revenues in royalties in the first and second quarters of 2012, and 
posted a net loss of $5.4 million in the second quarter alone.” Pandora incurred this loss despite 
increasing its advertising and subscription revenues by 5 1% to $101 .3 million in the second 
quarter of 2012.” Despite its growing revenues. Pandora’s licensing costs are growing more 
quickly: up 79% to $60.5 million in the second quarter. As of January 1 , 2012, Pandora had an 
accumulated deficit of $104 million. 

Besides Pandora, the online radio space includes a handful of smaller players 
experimenting with their own revenue streams and business models for online radio. Rdio, for 
example, pays artists $10 for every subscriber they bring to Rdio as away to build a user base 
and build relationships with artists directly.’*' TDigital recently announced $10 million funding 
for, among other things, a radio service.’' Senzari, a Miami-based competitor to Pandora, has 


See Bmce Houghton, If Pandora Can Write Lil Wayne A $3 Million Check. Why Should They Pay 
Less?. HypcBoL (Oct. 10, 2012), hLLp://w\vw.hypcboLconi/liypcbol/2012/10/pandora-says-lop-artists- 
niakc-lni-a-ycar-2000-makc-morc-Lhan-10000.html. 

Tim Wcstcrgrcn, Pnnc/ora and Artist Payments. Pandora (Oct. 9, 2012), 
http://blog.pandora.eom/pandora/archives/2012/10/pandora-and-art.html. 

Pandora Media luc. Form 10-Q (Sept. 4, 2012). 

” Id. 

” Rdio Artist Program (last visited Nov. 26, 2012), 

http://w\vw.rdio. com/arti stprogram/?utmsoiirce^promoted_USblog&.utm_content^ArtistProgram_20 12 
_ 10 _ 021 . 

’’ Tim Ingham, Idigita! launches streaming service, secures £6m investment. Music WUKK (Oct. 19, 
2012), hLLp://\v\v\v. mLisicweek.com/nevvs/read/7digital-launches-slreaming-service-secures-6m- 
invesLment/052227. 
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been acquired by Disco Volante — the same Berlin-based start-up that created wahwah.fm, the 
now-defunct online radio service that went out of business after trying to negotiate royalty rates 
directly with the major labels. 

Other companies have responded to the pressures of the online radio environment by 
bundling their radio services with other products. The Samsung Music Hub combines a cloud 
storage locker, download store, and streaming radio service with unlimited music. Spotify, the 
interactive streaming company partially owned by the major record labels, has recently 
introduced a free online radio service for iOS and Android operating systems. 

The recently revamped social networking site MySpace has also recently set its focus on 
the music market. Parent company Interactive Media Holdings is trying to raise $50 million to 
re-launch MySpace as a competitor to Spotify and Pandora. MySpace’ s traffic is up 36% since 
December 2011, but it will still only generate $15 million in revenue this year. This means that 
MySpace will lose $40 million in 2012, and in a pitch to investors, Interactive projected that it 
will lose another $25 million in 2013. Notably, MySpace’s owners say its biggest advantage over 
Spotify and Pandora is that it pays a lower per-stream rate for music, in part because MySpace 
pays no royalties to the 27 million unsigned artists who use MySpace — 50% of the music played 
on the site. This disparity between how MySpace treats record labels and how it treats unsigned 
musicians would certainly undercut the sustainability of an independent music career if it 
became standard among digital music services — which is why royalty rates must be set at a level 
that encourages robust competition among music services, so no single service holds outsized 
leverage against musicians. 

Finally, many online radio companies that have previously used the compulsory licenses 
have since gone out of business under the weight of high licensing fees. 

2. Satellire Radio: Thriving, Growing, and Atn'avting New Listeners 

In contrast to the online-only webcasters, Sirius Satellite Radio — the subscription satellite 
service owned and operated by Sirius XM Radio” — is thriving while paying approximately 8% 
of its revenues in sound recording royalties under rates set with the § 801(b) standard, and has 
developed a healthy business model. In the third quarter of 2012, SiriusXM achieved record 
revenue of $867.4 million, $757.7 million of which was subscriber revenue. Sirius’s adjusted 
earnings before income taxes, depreciation, and amortization was $245 million, and its year-to- 
date subscriber acquisitions were up 27% from one year ago, to 1 .47 million, resulting in a 
record of 23.37 million total subscribers. For the entire year of 2012, SiriusXM expects revenue 
just under $3.4 billion and adjusted EBITDA of $900 million.^* 


Nicholas Carlson, LEAKED: MySpace s Mwner Flan to Raise S50 Million and Relaunch as a Spoiify 
Killer, BUSINESS INSIDER (Nov. 19, 2012), http;//w'w\v.biisinessinsider.com/leaked-myspaces-niaster- 
plan-to-raise-50-million-and-re-launcb-as-a-spotify-killer-20 12- 1 1 ?op- 1 . 

” LibertV' Media owns 48% of SriusXM’s common stock, but has a pending request at the Federal 
Communications Commission to convert its preferred shares into common shares and thus acquire a 
controlling interest in SiriusXM. 

Glcrm Peoples, SiriusXM CEO Karmazin Calls Internet Radio 'Race to the Bottom ' on Earnings Call, 
Billboard (Nov. 1, 2012), hILp;//vvvv\v.billboard.biz/bbbiz/mdustr>/digiLal-and-mobile/siriusxm-ceo- 
karmazin-cal Is-Tnternet-radio- 1 00799561 2. storvL 
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The royalties paid by satellite, cable, and online radio are all administered through 
SoundExchange, an entity formed by the RIAA in 2000 to administer royalties under the digital 
transmission compulsory licenses. After the first webcasting ratemaking, SoundExchange was 
spun off from the RIAA and re-launched as a non-profit organization.^^ SoundExchange is 
currently the only entity authorized by the Library of Congress to negotiate on behalf of sound 
recording copyright owners and administer, collect, and distribute the compulsory license 
royalties 


3. Online Radio Usage 

The relatively recent entry of online music services has benefitted artists and consumers 
alike, and although online radio has a not insubstantial share of radio listeners, there is still much 
room for growth. According to one recent NPD study, 50% of 96 million Internet users listened 
to online streaming services in the past 3 months. 37% of US Internet users listened to online 
radio, and 36% of US Internet users listened to an on-demand streaming service (although these 
groups may overlap significantly). In the past year, the Internet radio audience grew 27% and the 
on-demand music audience grew 18%.'^^ The extent to which these services supplant older modes 
of consuming music is still being studied — the NPD study reportedly found that Pandora users 
were on average less likely to use AM/FM radio, CDs, and portable music players than they were 
in 2009, but did not examine how much demographic changes in Pandora's audience or the use 
of other services like Spotify contribute to the correlation. On the other hand, that study also 
found that the average Pandora listener purchased 29% more music during the second quarter of 
2012 compared with last year, even though music purchases went down overall, 

The emergence of online radio has also brought new opportunities for artists. For one 
thing, 64% of users of online music streaming services reported rediscovering older music, and 
51% reported discovering new music on the servlce.’^^ And more importantly, as discussed 
above, online radio services are part of the emerging online music platforms that empower artists 
to remove unnecessary middlemen. 


■' This structural change may have been made in response to allegations of anticompetitive conduct by the 
RIAA through SoundExchange. See Wehcaster Alliance, Inc. v. RIAA, No. C-03-3948, 2004 WL 
1465722, 2 (N.D. Cal. Apr. L 2004). 

NPD Music Acquisition Monitor, htlps:/Avww.npd.com/vvps/porlal/npd/us/nc\vs/prcss-rclcascs/llic-npd- 
group-lnternet-radio-and-on-demand-music-servlces-rise-putting-pressure-on-lraditional-forms-of-music- 
listening/. 

Russ Crupnick, Senior Vice President of Industry' Analysis, The NPD Group, citing NPD Music 
Acquisition Monitor study. 

NPD Music Acquisition Monitor, https://\vw\v.npd.coin/wps/portal/npd/us/news/press-releases/the-npd- 
group-InterneL-radio-and-on-demaiid-music-services-rise-puLting-pressure-on-LradiLional-rorms-of-music- 
listening/. 
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4. The Nascent Online Radio Market 

Despite the great promise of online radio, many webcasters have left the business and a 
surprisingly small number have achieved a critical mass of market share. Notably, the companies 
that have lost their online radio businesses include large corporations like Yahoo! and Microsoft 
in addition to many small entrepreneurial webcasters. When companies with deep technological 
expertise and enormous financial backing cannot create a profitable online radio service, small 
start-ups and independent companies have little chance of ever reaching a profit. 

The financial difficulties of online radio companies in turn discourage investment in the 
field. As Union Square Ventures partner Fred Wilson noted, music services face extremely high 
startup costs compared to other industries, like software development.^^ A music startup will 
need anywhere from $5 million to $20 million just to launch its service, much of which goes 
toward licensing costs. As a result, it is more difficult for would-be music company founders to 
find funding. Wilson did, however, predict that more advertising dollars would eventually enter 
the online radio space — but this prediction can only come true if online radio services become 
sustainable enough to survive the transition. 

Online radio stations have reportedly had significant trouble increasing advertising 
revenue enough to keep up with corresponding increases in listener hours. Some point out that 
increasing the number of advertisements per hour past a certain point can lead to a service losing 
its user base; users tend to leave freemium services around the time the service starts interrupting 
streams with ads,’^"^ As a result, after a certain point in time, the online radio service will be under 
pressure from its funding to increase advertisement frequency to increase revenues, but if the 
company does so its users will flock to a newer, ad-free radio service that is not yet under 
pressure to monetize its business model. Royalty rates exacerbate this problem: rates that are too 
high cause unsustainability for online radio by forcing start-ups to choose too early between 
achieving a product that consumers will respond to in the long term, and covering content costs 
to appeal to investors. 

In large part due to the disproportionately high royalty rates that online radio pays 
compared to its satellite, cable, and terrestrial competitors, the online radio marketplace has the 
somewhat unique and very concerning characteristic of being devoid of profits. This alone is one 
of the most persuasive points for why the online radio royalty rates are currently set too high. 
For-profit companies, like most online radio services, have ample incentive to increase their 
revenues and earn a profit. The online radio market has yet to produce a single major company 
that could create a profitable business model. Investors may understand that companies will need 
to run a deficit in their first few years, but this trajectory is not sustainable in the long term, and 


Sarah Mitroff, So You Want in on the Music Biz? Fred Wilson Has 4 Things to Tell You. WlRTTD (Nov. 
16, 2012), http://www.wired.eom/business/2012/l I /music-startups/. 

Joey Flores, Why Music Startups and Ad Networki Suffer from ''Flavor of the Month Syndrome. " 
SiDEWINDER.FM (OcL 16, 2012), hLLp;//sidcwindcr.iin/posL/33702805158/why-mLisic-sLarLiips-and-ad- 
iicLworks-SLilTcr-rrom-llavor. As Joey Flores pul it, "The only tiling stopping advertising from being a 
sustainable model for music startups right now is royalties.” Deep Think: Joey Flores of Karhits on the 
Challenges of Building a Music Startup, HYPliUOT (Oct. 30, 2012), 

hLtp;//vvwvv .hypeboL.com/hypeboL/2012/10/deep-Lhink-joey-flores-of-earbils-on-Lhe-cliallenges-or- 
building-a-music-sLarLup.hLml. 
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the overall health of the online radio marketplace will decline if nothing is changed. As more 
online radio companies go out of business, less music will be heard via online radio, which will 
ultimately hurt consumers and musicians alike. 

It is also important to keep in mind the relative sizes of the business segments at play 
here. Thus far this year, SoundExchange has distributed a total of $316.9 million in royalties for 
all compulsory licenses.’^ In contrast, David Touve, Assistant Professor of Business 
Administration at Washington and Lee University, has estimated that terrestrial radio stations 
would pay nearly $2.5 billion per year in royalties if they paid the same royalty rate as online 
radio does.’* This estimate, however, does not attempt to include any decrease in the size of the 
AM/FM radio business as a result of the royalties, nor the percentage of terrestrial radio 
programs that does not include music. Billboard estimated that the rates, adjusted for non-music 
listening, would be more towards $2.05 billion instead. In a $15 billion industry, this would 
mean that AM/FM broadcasters would pay 20% of their revenue in fees.^* While online radio 
may have a chance at being the future of music access, it is by no means the dominant player in 
the current marketplace, despite being subject to the highest fees. 


c. A Cautionary Tale: Interactive Streaming Services 

Rather than go out of business entirely, there is another path that online radio companies 
could take in pursuit of a profitable business model: giving up their independence and giving 
equity stakes to companies that are already dominant in the music business, like major record 
labels or large AM/FM broadcast networks. This would only serve to entrench incumbent power 
structures and stifle innovation in the online music business, and the compulsory license should 
certainly not force this result on the industry by making online radio choose between 
unsustainably high compulsory license rates and private deals with the dominant gatekeepers. 

This type of development has already occurred in the interactive streaming market, where 
digital music services do not have any compulsory license to rely on and so must negotiate 
directly with the record labels. The major labels have repeatedly abused their leverage in these 
negotiations: demanding outsized advance fees before the services even launch, requiring royalty 
rates disproportionately high compared to those given to independent musicians, and even 
demanding ownership in the streaming companies as a condition to getting a license. Spotify, for 

Ed Christman, SoundExchange Fays Out S122.S Million In Q3 ~~Ils Largest Sum Yet, BILLBOARD 
(Nov. 14, 2012), http://www. bill board. biz/bbbiz/industiyTdigital-and-mobi le/soundexchange-pays-out- 
1 22-5-million-in- 1 0080 1 5922. story' 

David Touve, $2.5 Billion: The Big Number that “Big Radio “ could owe each year if if paid music 
royalties at Pandora 's rates (Nov. 19, 2012), http://davidtouvc.eom/2012/l 1/19/2-5-bilhon-tlic-big- 
numbcrs-that-big-radio-could-owc-cacli-ycar-if-it-paid-music-royallics-at-pandoras-ratcs/. Touve used lire 
“pureplay'' webcaster rate of $0.00 1 1 per perfonnance per listener for these calculations. Touve also 
calculated rates under the general webcaster rate of $0.002 1 per performance per listener, which were 
significantly higher. 

Glenn Peoples, Business Matters: If Big Radio Had Pandora's Royalty: Rate. Jt IPould Owe Billions, 
Billboard (Nov. 20, 2012), hLtp://w\vw.billboard,biz/bbbiz/industr>/digital-and-mobilc/busiiicss- 
matters-if-big-radio-had-pandora- 1 008024632. story. 

In contrast. Pandora paid out 50.3% of its revenues to SoundE.xchange in the most recent fiscal quarter. 
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example, is partially owned by all of the major record labels, and has been dogged with 
accusations of giving independent and unsigned musicians a lower royalty rate than major label 
musicians for the same number of streams. The incumbents have thus been able to use their 
copyrights to create a tax on innovation in the interactive streaming marketplace.^* 

As Congress deliberates on the right way forward for Internet radio royalties, it should 
remember how outsized bargaining power can be used to hamper innovation and entrench the 
dominant players. Setting a compulsory rate too high or otherwise unnecessarily driving 
companies to direct licensing deals would similarly give major labels and their representatives 
the opportunity to stymie the progress of the online radio market and disadvantage independent 
labels and unsigned musicians. 


II. IRFA Should Apply the Same Royalty Standard to all Types of Radio Services, 
Including Online, Cable, Satellite, and AM/FM Radio. 


If IRFA is to actually achieve “fairness” in the marketplace, it cannot allow the law to 
continue to treat the same services differently simply based on the transmission technology used 
by the broadcaster. Fairness requires treating like service alike. IRFA is right to set online radio 
royalties by the same standard as that used for cable and satellite radio royalties, and should be 
amended to also require AM/FM radio to pay royalties under the same standard used by 
everyone else. 

There is no logical reason why the law should impose different royalty standards on 
companies that all provide essentially the same service to consumers. Whether transmitted by 
cable, satellite, AM/FM broadcasting, or through an Internet connection, radio companies all 
offer to consumers a noninteractive stream of music or other audio programming. Their actual 
royalty payments need not be exactly the same, but the CRB should consider the same factors 
when setting each of their royalty rates. 

This point is much more than legal theories and semantics: experience tells us that the 
difference in ratemaking standards has led to wildly divergent royalty rates for companies that all 
provide consumers will substantially similar services. Under the willing buyer/willing seller 
standard and subsequent settlements. Pandora paid $60.5 million — 64% of its revenue — in the 
quarter ending July 31, 2012.*' Meanwhile, under the § 801(b) standard, satellite radio operator 
SiriusXM pays only 8% of its revenues of $867.4 million for the quarter ending September 30, 
2012'" — seemingly paying a similar amount in royalties to Pandora despite having more than 8 
times the revenue. 

Of course, AM/FM radio has the lowest sound recording royalties of any radio services: 
$0.00, despite bringing in $15 billion in revenue. To the extent that the outright exemption for 


See Mark Cooper & Jodie Griffin, The Role of Antitrust in Protecting Competition. Innovation, and 
Consumers as the Digital Revolution Matures: The Case Against the Universal-EMI Merger and E-Book 
Price Fixing (June 14, 2012), http://publicknowledge.org/case-against-UTng-emi. 

* Pandora Media Inc. Form lO-Q (Sept. 4, 2012). 

* Sirius XM Radio Inc. Form 10-Q (Nov. 1, 2012). 
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AM/FM radio was ever justified, it certainly is not now.''^ AM/FM radio provides listeners with 
essentially the same service as other radio services, and the disparity in treatment only serves to 
entrench industry incumbents and discourage innovation in the market. If IRFA implements the § 
80 1 (b) standard for webcasters but lets the AM/FM broadcasters continue to pay no royalties at 
all, the bill will only entrench the current broadcasters, who will get to enjoy lower rates for their 
online retransmissions and a special exemption for their AM/FM broadcasts. This does not help 
competition, it does not help artists, and it does not encourage new companies to enter the 
market. The only solution is to put all radio services under the same ratemaking standard. 


III. IRFA Should Ensure that Artists Are Fairly Compensated. 


Finally, the reforms in IRFA would be incomplete if they failed to ensure that actual 
artists are fairly compensated. The distribution system for the online radio compulsory licenses 
currently offers several important benefits to artists, but IRFA should take this opportunity to 
improve artist compensation under the compulsory licenses. 

The current online radio compulsory license system offers three very important benefits 
to artists: transparency, equal treatment, and direct payment. The license fees paid by cable, 
satellite, and online radio are by statute divided between copyright owners and artists."'^ Federal 
law allocates .^0% of the royalty to the copyright owner (usually a record label), 45% to the 
featured artist, 2.5% to side musicians, and 2.5% to back-up vocalists. This law offers a level of 
transparency that is practically unheard of in the recorded music business. Very often, all 
revenue related to recorded music distribution is funneled through the arti st’ s record label 
without transparent reporting to the artist, and the artist’s contract makes audits of the record 
label’s accounting expensive and time-consuming. But under the compulsory licenses, the 
royalty rates and distribution splits are publicized for all to see — an important first step in 
empowering artists. 

The compulsory license also has the benefit of being applicable to all artists, regardless of 
whether they have signed to a major record label, and independent label, or no label at all. By 
applying the same rate across the industry, every musician can receive their fair share of the 
payments made by licensees. 

Finally, the current compulsory license system ensures that the actual artists receive fair 
payment even if they have sold away their copyrights — a practice that is essentially a pre- 
requisite for signing to a major label. Usually, record labels demand copyright ownership and a 
sizable share of royalties from artists in return for their financing, production, and distribution 
services. Moreover, artists usually do not receive any portion of the royalties until she has paid 
back the entire advance investment the label made in producing and promoting the album. But 


Many broadcasters have justified their exemption in the past by saying that the promotional value of 
playing the recording on their stations outweighs any value they may owe to the recording artist. If they 
arc correct here, Qic broadcasters can easily present evidence on lire promotional value of their service to 
artists, which the CRB would duly consider under the factors set out in § 80 1 (b) and IRFA . 

■*’ 17U.S.C. § 114(g)(2). 
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under the radio compulsory licenses, artists are directly paid a cut of the royalties, regardless of 
whether they are still in debt to their record labels. 

However, the compulsory license distribution system can and should be amended to 
direct more compensation directly to artists. Rather than the statutory royalty splits discussed 
above, the law should distribute 50% of royalties to the featured artist, 5% to side musicians, 5% 
to back-up vocalists, and 40% to the record label. After all, copyright law’s ultimate purpose of 
incentivizing the creation of works is much better served by directing more payments to actual 
artists than by giving intermediaries like record labels take an unnecessarily large piece of the 
pie. This change in royalty splits also offers more structural protection to individual artists, who 
might be less able to engage in the ratemaking proceedings than record labels and webcasters. 


IV. What’s At Stake: Online Radio Benefits Artists and Consumers 

Emerging online radio services are part of the relatively recent wave of new online music 
platforms that have been a boon to musicians and their fans alike. 

a. Increasing Consumer Access to Legal Music Services 

From the consumer’s perspective, online radio services allow users to access, discover, 
and re-discover music more easily than ever before. Particularly as Internet access spreads and 
music-playing devices become increasingly portable and connected, online radio allows 
audiences to access radio streams in areas where traditional AM/FM broadcasts did not reach. 
Online radio technology also allows consumers to access the music that most resonates with 
them. The global nature of the Internet allows a single niche online radio station to attract a 
geographically diverse listenership, and sophisticated music analysis technology allows 
companies to give users more personalized webcasts to fit their specific tastes. This lets 
musicians with widely spread audiences develop those audiences in a way that geographically- 
limited AM/FM radio does not. 

b. Empowering Artists and Avoiding Gatekeepers 

Artists also stand to benefit from the emergence of online radio. When the growth of 
online radio services reaches new listeners, future fans can discover their next favorite band. 
Online radio platforms could easily (and often do) incorporate ways for fans to learn more about 
the musician they are listening to, and even can enable direct merchandising or ticketing 
opportunities. Online radio also helps to decrease copyright infringement by giving consumers a 
convenient, affordable way to access music legally. 

Perhaps more importantly, online radio has leveled the playing field to help unsigned and 
independent artists remove unnecessary middlemen and reach fans directly, if they so choose. 
AM/FM radio has always been limited in the number of stations it can have in any one location, 
and as a result the most popular music — almost always music owned or distributed by tbe major 
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labels — has received a disproportionate amount of airplay. This trend is only exacerbated by 
increasing consolidation in the ownership of local radio stations.”*"* 

This scarcity in AM/FM radio outlets created the incentive for money to influence the 
selection of new music for station playlists. Only companies with the largest budgets could play 
this game, and independent artists without the money or connections to improperly influence the 
process were left out."*’ In contrast, online radio allows any artist to reach consumers, and fans 
can just as easily reach stations dedicated to niche genres as they can Top 40 music. When the 
gatekeepers are removed from the equation, the music that gets played is chosen by the artists 
and their fans, not by the most powerful corporate executives. 

As a result, an artist need not sign to a record label or give up her copyright to be played 
on online radio and, thanks to the compulsory licensing regime, she will be paid using the same 
rate as a major label act would. In absence of undue influence from incumbent gatekeepers, new 
technologies can help artists reach consumers more directly, enabling artists to forge their own 
paths and give them the ability to operate independently of traditional distribution intennediaries. 
Where they provide substantial value, intermediaries like record labels can still have a place in 
the business, but building more tools for artists gives them a meaningful choice in how to direct 
their own careers. 

Make no mistake: online radio is an enormous opportunity to create a sustainable 
platform that is both artist- and consumer-friendly. The fact that no major company has been able 
to create a profitable online radio service should be of concern to parties on all sides of the 
recorded music business. 


Conclusion 

The online radio market is complex and still relatively new, but IRFA takes steps in the 
right direction to preserve this promising marketplace while still compensating artists for the use 
of their works, 

IRFA takes a well-planned and principled approach to the rate-setting process. IRFA 
achieves some measure of parity between platforms, which must be extended to include all 
technologies — including AM/FM broadcasters — under the same rate-setting standard. By being 
technology-neutral, the law would allow the most efficient and valuable technology reach its 
appropriate market. 

The royalty-setting standard that IRFA sets will also stimulate the growth of online radio, 
bringing new players to the field. The standard follows the basic purpose of the compulsory 
license — to guarantee fair compensation but not going so far as to grant an absolute right to 
refuse a license — is entirely undermined if the rate is set too high. When the sound recording 
copyright owner has the right to demand a payment higher than any service could pay, there 
cannot be said to be any true functioning market. By framing the ratemakings through the tried- 


See S'alse Premises, Pahe Promises, Future of Music Coalition (Dec. 13, 2006), 
http://rutLircofmusic.org/articlc/rcscarch/falsc-prcmiscs-falsc-promiscs. 

See Jim Ayre, FMC on Payola ami Localism, FUTURE OF MUSIC COALITION (June 16, 2008), 
http;//futureofmusic.org/blog/2008/06/16/lhic-payola-and-localism. 
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and-true § 801(b) standard, IRFA will encourage the growth of online music, to the benefit of 
both consumers and artists. 
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APPENDIX 

The History of Online Radio Royalties 

The law governing sound recording transmission royalties is currently a patchwork of 
rules that were written at different times and supported by different influential industry lobbies. 

It is thus necessary to review the history of the online radio royalties to understand how the 
Congress arrived at the standard it uses today, and how the Copyright Royalty Board (CRB) 
interprets that standard. 

Until relatively recently, sound recordings did not receive federal copyright protection at 
all. In 1971, the Sound Recordings Act created copyright protection for sound recordings, but 
only granted the rights to control reproduction and distribution of sound recordings. 

In 1995, the Digital Performance Right on Sound Recordings Act'*^ (“DPRA”) granted a 
public performance right in sound recordings that applied only to digital audio transmissions. 

The law also gives exemptions from this right for terrestrial broadcasts licensed by the Federal 
Communications Commission, certain retransmissions of those broadcasts, and certain other 
transmissions,''* Notably, the DPRA exempted many webcasters from royalties entirely by 
exempting noninteractive nonsubscription services.'"’ 

The DPRA also created a new statutory license under which non-exempt, noninteractive 
online music services could use sound recordings for their online radio services.™ The DPRA 
called for this compulsory license to be set according to the standard set in section 801(b) of the 
Copyright Act.’' 

The decision to create a right for digital transmission but exempt AM/FM radio was in 
part based on the fear that digital music services would supplant sales of recorded music sales, 
both for singles and for full albums.’^ Digital music services caused apprehension that the music 
streaming services would change the entire structure of recorded music consumption, from an 
ownership model to an access model. The recorded music industry also worried that digital 
technology would move control over where and how listeners accessed recorded music from the 
incumbent companies to the users themselves, and would enable listeners to copy and distribute 
music streams. The exemption of AM/FM radio from this new performance right can also in part 
be attributed to the influence of groups like the National Association of Broadcasters, which 

* Sound Recording Act of 197 1, Pub. L. 92-140, 85 Stat. 391 (1971). 

Pub. L. No. 104-39. 109 Stat. 336 (1995). 

17U.S.C. §§ 114(d), (i). 

Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Star 336 (1995). 
“ 17U.S.C. § 114(f). 

’’ 17 U.S.C. § 80 l(b)( I), This standard pre-existed die DPRA, and was already being used to determine 
the rates for a compulsor\’ license to reproduce and distribute sound recordings. See 17 U.S.C. § 115. 

S. Comm, on the Judiciary , 104th Cong., Digital Performance Right in Sound Recordings Act of 1 995, 
S. Rep. No. 104- 128, at 14 (statements by Sen. Hatch) (“[CJurrent copyright law is inadequate to . . . 
protect the livelilioods of the recording artists . . . who depend upon revenues derived from traditional 
record sales."'). 
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argued that terrestrial radio only promoted sales and did not threaten the status quo of the 
industry.’^ 

Then, in 1998, the Digital Millennium Copyright Act’^* (“DMCA”) divided online radio 
services into Internet, satellite, and cable services, and applied a different royalty standard to 
each.^^ The DMCA required noninteractive nonsubscription webcasters to pay a license for the 
first time, creating the category of an “eligible nonsubscription service After the DMCA was 
passed, webcasters and the major record labels could not agree on the appropriate licensing rates, 
so a Copyright Arbitration Royalty Panel recommended a rate under the willing buyer/willing 
seller standard.^’ The Librarian of Congress then adjusted the recommended rate and issued a 
final rate.’* 

In 200 1 and 2002, the Copyright Arbitration Royalty Board convened the first 
webcasting ratemaldng."’ Notably, small webcasters were largely absent from this proceeding, 
perhaps due to the requirement that participants to the proceeding pay a portion of the 
arbitrators’ fees. One major issue of contention in this proceeding was the choice between 
structuring the fee as a percentage of revenue and a flat per-use fee. The RIAA argued for a per- 
use fee, what small webcasters could participate argued for a percentage of revenue, and the 
Digital Media Association purposed a combination.'’" The CARP ultimately relied on a previous 
agreement between Yahoo! (which at the time was operating an online radio service that has 
since gone out of business) and the RIAA, and settled on a per-use fee."' Many webcasters 
objected that the Yahoo! and RIAA settlement was an inappropriate model because Yahoo! had 
accepted a higher fee for online-only transmissions in return for lower radio retransmission rates, 
which was the bulk of Yahoo! online radio business at the time. Online-only webcasters were 
therefore stuck with high rates without being able to benefit from the discounted retransmission 
rates. 


See The Performance Rights Act: Hearing on H R. 848 Before the H. Comm, on the Judiciarj', 1 1 1th 
Cong. (2009) (statement of Steven Ncwberiy, Commonwealth Broadcasting Corporation, On Behalf of 
the National Association of Broadcasters). 

Pub. L. No. 105-304, 1 12 Stat. 2800 (1998). 

17U.S.C. § 1 14. 

“ 17U.S.C. § 114(j). 

” 66 Fed. Reg. 141, 38324-38326 (July 23, 2002). 

Order, Digital Performance Right in Sound Recordings and Ephemeral Recordings (May 21, 2002), 
hLLp;//\vvv\v.cop\TighL.gov/carp/webcasling-rales-order.hLiiil: Detemiiiialion of Reasonable Rates and 
Terms for the Digital Performance of Sound Recordings and Ephemeral Recordings, 67 Fed. Reg. 1 30, 

45239-45276 (July 8, 2002). 

See Determination of Reasonable Rates and Terms for the Digital Performance of Sound Recordings 
and Ephemeral Recordings, 67 Fed. Reg. 45,240 (2002) (codified at 37 C.F.R. pL. 261). 

Determination of Reasonable Rates and Terms for the Digital Pcrfomiancc of Sound Recordings and 
Ephemeral Recordings, 67 Fed. Reg. 45,240 (2002) (codified at 37 C.F.R. pt. 261) at 45,24 1 -42. 

Id. at 42,250. 
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The Librarian of Congress ultimately accepted the CARP's structuring of the royalties, 
but rejected the actual rates as too high, and adjusted the rates downward However, this 
decision was eventually partially superseded by the Small Webcaster Settlement Act of 2002,'’’ 
under which the parties re-negotiated a percentage of revenue-based fee for small and 
noncommercial webcasters 

In 2004. Congress enacted the Copyright Royalty and Distribution Reform Act of 2004, 
which replaced the CARP system with the 
Copyright Royalty Board (CRB),'^ In 2007, the 
CRB set the online radio compulsory license 
through 201 0 In this ratemaking, the CRB 
followed SoundExchange's request to di.scount 
rates in the interactive music streaming market 
to approximate market rates for noninteractive 
streaming."* After public outcry objecting that 
the rates were too high for webcasters to operate 
a sustainable business. Congress enacted two 
pieces of legislation intended to encourage 
settlements between the webcasters and 
copyright owners *’ 

By 2009, many webcasters had negotiated settlements with SoundExchange pursuant to 
the Webcaster Settlement Acts, including the PurePlay Agreement, through which a majority of 
webcasters pay their royalties through 2015/’* The PurePlay Agreement lowered the CRB rates 
by as much as 40% in remm for greater reporting requirements, leading some webcasters to 
announce that they could now continue to operate for the near future Meanwhile, terrestrial 
radio earned $16 5 billion in profits, but paid $0 in sound recording royalties."’ 


2007 CRB Rfltemaking ($500 minimum) 


Year 

Royalty per Digital 
Trartsmis-Sion 

2006 

SO 0008 

2007 

$0 0011 

2008 

$0 0014 

2009 

$0,0018 

2010 

$0 0019 


“W. at 4.5.25.5. 45,272 

" Small Webcaster Setlloment Act of 2002. Pub. L. No. 107-321. } 3, 1 Ki Stal 27X0. 27X1 (suspending 
payments under CARP nilcs in favor of subsequenUs negotialcd a^rccmcnl). 

^ Copyright Rcnally and Disinbulion Reform Act of 2004. H R. 1417. lUSih Cong . Isi Scss. (2003), 

Digital Pertbmiance Right in Sound Recordings and Ephemeral Records. 72 Fed. Reg. 24.0X4. 24,0RX 
(May 1, 2007) (codified at 37 C.F R pt 380) 

^ Digital Performance Right in Sound Recordings and Ephemeral Recordings. 72 Fed Reg. 24.084 (May 
1.2007) (codified at 37 C.F.R pi. 380) at 24.(*9|-94. 

Wcbcaslcr ScUlcmenl Aclof2008. H. R 7084. 1 lOlh Cong , 2d Scss, (2008); Webcaster ScllJcnienl 
Act of 2009, S. 1 145. 1 1 lUi Cong.. Isl Scss. (2009). 

“ Notification of Agreements Under the Webcaster Settlement Act of 2009. 74 Fed Reg. 136. 34796 
(July 37,2009) 

® Ihe Fer/brtHance Rights Act amt Rarity amon^ Music Dettvery' Ptattbrms: Hearing on S. Before 
the S. Comm on the Judiciary. 1 1 1th Cong (2009) (statement of Robert Kimball. Executive Vice 
President Ibr Corporate Dctclopmcnl & General Counsel. RealNetworks. Inc ). 
htlp://judiciar>.scnaic,go\/hcanngs/lC5iimony .cfm?id-401 !&\viljd=8t64. 
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The PurePlay Agreement created a schedule of rates, terms, and conditions for all 
commercially available sound recordings through 2015, to which any eligible webcaster can opi- 
in If they choose to do so, commercial webcasters must agree to withdraw from any ratemakings 
before the CRJs and not participate in any ratemakings while the PurePlay agreement is in effect 
The PurePlav Agreement contains three rate classes, based on gross revenues and streaming 
capabilities.’" 


Class 

Eligibility 

Requirements 

Rate 

Large commercial 
webcasters 

>$1.25 million annual 
revenues 

The greater of 25% of U S, 
revenues; or per perfonnance 
rate 40% lower than CRB’s 
set rate (see below) 


Minimum 

Fee 


$25,000 per 
year 


Small commercial <$1.25 million annual Thegreaterof l2%oflheir 
webcasters revenues, must place first $250,000 in revenue and 

cap on the number of 1 4% of revenue above 
sound recordings they $250,000; or 7% of expenses 
play 


Webcasters providing 
bundled, syndicated, 
or subscription 
services 


Same as those agreed to by 
the NAB 


)Vdl 

Rriyuhy pet 
Digital 
I’vtiiirntaiice 

2012 

$0 0020 

2013 

$0 0022 

2014 

$0 0023 

2015 

$0 0025 



In return for the discounted rales, the PurePlay .Agreement requires more stringent 
reporting requirements for the webcasters to gis'e more detailed census repoils to 
SoundExchange 

The market has most recently begun to see private direct deals that bundle payntents for 
online radio with terrestrial broadcasting For example, in 2012. Clear Channel and Big Machine 
Records agree to a deal that encompassed both digital licensing and terrestrial broadcasting, even 
though the terrestrial sound recording right has never been made law.” 


Notilicaiion of Agreements Under the Wcbcaslcr Settlement Act of 2008, 74 Fed. Reg 4U, ‘)293-9') 
(Mar 3, 200>)k 

” Clear Channel. Hig Kfachine / ahel Croup aiuH'lear Channel Announce Croimdhreokmg Agreement to 
hlnable Record Company and ll\ Arttvls to Participate in All Radio Revenue Streams and Accelerate 
f/tvwih of Digital Radio, 
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Unlike the compulsory license, 
however, much about the Clear 
Channel/Big Machine deal remains a 
mystery The negotiating process was not 
public, nor are the exact terms of the deal 
Rumors indicate Uiat the deal may split 
royalties between record labels and ailists, 
but without transparency this is difiicull to 
confirm, and even if true the royalties may 
be subject to the record label accounting 
process or even withheld until the record label concludes it has broken even on the album All of 
these mechanisms for record labels to decrease the royalties that go directly to the artists are 
avoided under the compulsory license process, which ensures that a transparent split is 
distributed directly to sound recording owner and the performing artists. 



hltp://\vw»,clcarchanncl.com/MediaAndEntcrtainntenPPrcssRclcasc.iisp\?PressRclea5clD*3HI7 
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Future of Music 

... . . 1 


Coalition 


House Subcommittee on Intellectual Property, 

Competition Policy and the Internet 
2138 Rayburn Ofl'ice Building 
Washington, DC 20515 

November 28. 2012 

Dear Chairman Goodlatte, Congressman Quayle and members of the committee 

Future of Music Coalition respectfully submits this written testimony for consideration in 
advance of the committee’s November 28, 2012 hearing “Music Licensing. Part I” 

Future of Music Coalition (FMC) is a national non-profit education, research and 
advocacy organization that identifies, examines and translates the challenging issues at 
the intersection of music, law, technology and policy FMC achieves this through 
continuous interaction with its primary constituency - musicians - and in collaboration 
with other creator/citizen groups. 

For more than a decade, we have observed changes to traditional industry business 
models, and sought to inform artists about what these changes could mean for artists' 
ability to reach audiences and grow their careers. Over our twelve year history, we have 
participated in a number of webcasting-related matters, from the early C.ARP royalty 
hearings, to the formation of SoundExchange, to the debates about internet royalty rates 
and reporting requirements Our testimony submitted to both chambers of Congress (in 
2002 and 2007, respectively) urges stakeholders to work together to strike a balance that 
recognizes the value of webcaming to creators and listeners, but also properly 
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compensates performers and labels for uses of their work.'_Many things have changed 
since those early days of online broadcasting. Over the past ten years, internet and digital 
radio has evolved into a robust and viable business. Services like Pandora, Sirius XM, 
Clear Channel’s IHeartRadio and Slacker are leading the way in delivering radio-like 
services to millions of music fans every day, and paying millions of dollars in digital 
performance royalties to rightsholders, performers and songwriters. 

But as these businesses have grown, the initial licensing procedures - as outlined by the 
Digital Performance in Sound Recordings Act of 1 995 and the Digital Millennium 
Copyright Act of 1998 - have become a point of contention. Pureplay^ webcaster 
Pandora’s royalty bills are based on a per-user, per-stream rate (with a percentage of 
revenue option that would likely be higher). Meaning, they owe a fraction of a penny for 
every user, and every stream, the consequence being that as the business grows, so do the 
costs. Pandora, which states that 50 percent of its gross revenue goes to rightsholders, 
says that this calculation is unfair - especially when compared with satellite radio’s rate 
of eight percent of gross revenue. Pandora says that the differences in rates are 
unsustainable going forward. 

Currently, there are competing bills that address the issue of radio parity in different 
ways. 

The Internet Radio Fairness Act, introduced by Jason Chaffetz (R-UT) on July 20, 
2012, seeks to abolish the current rate-setting standard for webcasters like Pandora. The 
bill proposes, instead, to calculate the royalty based on a percentage of the webcaster’s 
gross revenue. Essentially, Pandora and other pureplay webcasters would simply pay a 

' Future of Music Coalition testimony before the Senate Judiciary Committee, May 15, 2002 

h lip:// fuiiircofmusic.org/l~iling/copvTiehi-rovallics-\vhcrc-righi-si)oi-dial-wcbcasling 

Futine of Music Coalition testimony before the House Small Business Committee, June 27, 2007 

http:/7futiircofniusic.on>/fil!ng/fmc-tcstimo nv-siib mittcd-housc-sniall-busincss-conimittec- 

wcbatsthjg^ratcs 

2 A webcaster whose primary business is to transmit sound recordings under the statutory' license, 
and not to sell or promote any other service or product 
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percentage of gross revenue, similar to how satellite radio’s rates are calculated. Critics 
of the bill say that this will lead to a substantial decline in revenue for artists. 

On August 20th, Jerrold Nadler (D-NY) offered a different vision with the Interim 
Fairness in Radio Starting Today Act (Interim FIRST). The bill would put cable and 
satellite radio services on the same royalty-setting standard as pureplay internet radio. 
That would make cable and satellite radio stations pay higher royalty fees to musicians. 
Nadler’ s bill also calls out the one platfonn that does not compensate performers and 
sound recording copyright owners for their music - broadcast radio. Interim FIRST 
would also compel over-the-alr broadcasters to compensate performing artists, albeit 
through a stopgap measure that involves raising the rates for terrestrial stations’ digital 
simulcasts to make up for what they aren’t paying for over-the-air plays. Unfortunately, 
Interim FIRST would not collect money owed to US performers for international plays. 

In a tough economic climate for domestic artists, this can only be seen as a partial 
solution, at best. 

Both pieces of legislation are problematic, but in different ways. The IRFA bill, while 
attempting to create rate parity among large pureplay webcasters and satellite radio, 
would likely do so by lowering the amount that pureplay webcasters need to pay 
musicians and copyright owners, by a considerable degree. IRFA also doesn’t address the 
lack of a public performance royalty for sound recordings for terrestrial radio airplay - 
the most egregious loophole in regards to “parity” out there. 

Another point of contention: Section 5 of IRFA contains language that could put 
limitations on the ability for artists (or their collective representatives) to speak publicly 
or otherwise advocate for compulsory licenses over direct deals.^ The bill invokes the 
anti-monopoly provisions in the Sherman Act as justification for these restrictions. This 
is troubling, as collective management bodies - such as PROs, unions and 


"‘Muzzling Free Speech Artists: IRFA Section 5 Analysis/' The Trichordist, November 8, 2012 
hUp://QieLrichordisl.com/lag/sheniiaii-ticl/ 
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SoundExchange - offer important leverage to musicians and performers who otherwise 
lack input into rate-setting and other royalty negotiations. 

Interim FIRST attempts to tackle the terrestrial radio exemption, but instead of 
confronting the problem head on and simply legislating that terrestrial stations must pay 
public performance royalty for sound recordings, the bill simply raises the rates on the 
digital part of the business to compensate for this gaping hole in rights. Traditional 
terrestrial airplay is still hugely important, and consistent airplay generates significant 
royalties for songwriters and publishers. A real attempt at parity would include the 
establishment of the public performance royalty for sound recordings for terrestrial 
airplay. 

It is common for stakeholders to suggest legislative fixes that have a favorable outcome 
for their position. Typically, opponents characterize such proposals as extreme and 
unworkable, and then offer suggestions that meet their own needs. But this back and forth 
process gives all stakeholders room to negotiate and compromise on legislation that could 
achieve more reasonable middle ground. 

FMC endorses seven core points that musicians and advocates must defend in the 
upcoming fights, no matter what the outcome: 

1. Musicians and songwriters are stakeholders in these debates. Airplay on 
terrestrial, satellite and internet radio are an important part of musicians’ careers, 
not only for exposure, but also as a revenue stream via royalties paid by their PRO 
and/or SoundExchange. Musicians cannot just be the unwitting victims at the tail 
end of this process. Policymakers MUST include a variety of musicians and 
songwriters in these ongoing conversations. 

2. Rate-setting should be reasonably platform neutral. Although business models 
and competition should be factored into any rate-setting scheme, we believe that 
no single technology should be penalized and no platform should be exempted 
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from compensation obligations. Even if rate-setting standards are harmonized, 
rates may still differ based on unique market factors. 

3. Direct payments to performers must be preserved Direct payment to 
musicians for digital performances - as represented by SoundExchange’s direct 
and simultaneous payments to performers and sound recording copyright owners 
- is a major advancement in fair and transparent artist compensation. It is 
important that the direct payment process not be whittled away in the pursuit of 
bargain-basement licensing deals. Any proposed legislation should include 
provisions to ensure direct, non-recoupable payment to artists - even under direct 
licensing agreements. 

4. Rates should balauce the growth of uew techuologies with fair compeusatiou 
for creators. It may be necessary to examine whether emerging radio 
technologies are able to compete against already established services. However, 
expansion must not be subsidized on the backs of creators who are the reason this 
marketplace exists in the first place. We recognize this is a difficult balance to 
strike, but it is a crucial one for all stakeholders. And the balance is impossible to 
achieve with the continued exemption for terrestrial broadcasters. 

5. Musicians’ rights to bargain and advocate collectively must be defended. 

Without the leverage offered by collective management bodies, musicians and 
songwriters lack input in the process of royalty negotiation. Anti-trust law must 
never be abused to prevent artists from speaking up for their collective best 
interests. 

Beyond the goals of any legislative efforts to address the rate-setting standards, FMC also 
encourages webcasters and digital music providers to embrace business practices that: 

6. Make it easy for listeners to discover and take action. One of digital radio’s 
greatest assets is its ability to foster music discovery. On many services, webcast 
tracks are coupled with “buy now” buttons that redirect listeners to iTunes and/or 
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Amazon for song purchases. But there’s more opportunity. Webcasters can help 
listeners to talce action on their discoveries by displaying producer, songwriter and 
player credits, and connect to artists’ websites or social media, or learn about 
upcoming performances. 

7. Recognize the power of data. Webcasters like Pandora have something that 
terrestrial broadcasters can never offer, and that’s accurate data about what music 
is being streamed, how often, and by whom. Not only is this good for the accurate 
payment of royalties to a huge swath of musicians (many of whom have never 
seen royalties for traditional airplay), it could also be a new way for artists to 
leverage other sources of revenue. Giving musicians and their managers access to 
data about listener engagement could provide musicians with the tools to 
efficiently route tours, promote new releases, build closer connections with 
audiences, and offer higher-priced items to dedicated fans. Access to data should 
not be traded for lowered digital performance royalties, but we encourage 
musicians to explore the options, and for webcasters to give musicians access to 
play data to increase the value of their streams and forge mutually beneficial 
partnerships with the music community. 


FMC remains committed to advocating for the fair compensation for musicians and 
creators. We offer our organization as a resource in any negotiations and encourage 
policymakers to include musicians in these important conversations. 


Casey Rae 

Deputy Director 

Future of Music Coalition 
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